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In tlie United States District Court, for the

Disti'ict of Idaho, Southern Di\ision

No. 2944

OREGON SHORT LINE RAILROAD COM-
PANY, a Corporation, and UNION PACIFIC
RAILROAD COMPANY, a Corporation,

Plaintiffs,

vs.

THE HALLACK AND HOWARD LUMBER
COMPANY, a Corporation,

Defendant.

COMPLAINT

The plaintiffs complain of the defendant and al-

lege as follows:

I.

That the plaintiffs, and each of them, are corpo-

rations organized and existing under the laws of

the State of Utah; the defendant, The Hallack and

Howard Lumber Company, is a corporation organ-

ized and existing under the laws of the State of

Colorado. The matter in controversy exceeds, ex-

clusive of interest and costs, the sum of $3,000.00.

II.

That on the 3rd day of March, 1944, the plaintiffs

herein, as lessor, entered into a lease agreement

with the defendant. The Hallack and Howard I;um-

ber Company, as lessee, whereby a portion of tlie

lessor's premises at Banks, Boise County, Idaho,
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was leased to the said Lumber Company for a log

loading site, a true copy of which lease is hereto

attached marked Exhibit "A" and made a part

hereof. That said lease, among other things, pro-

vides that the lessee, The Hallack and Howard
Lumber Company, agrees to hold harmless the les-

sors, plaintiffs herein, and the leased premises from

any and all liens, fines, damages, penalties, forfei-

tures or judgments in any manner accruing ''by

reason of the use or occupation of said premises

by the Lessee ; and that the Lessee shall at all times

protect the Lessor and the leased premises from all

injury, damage or loss by reason of the occupation

of the leased premises by the Lessee, or from any

cause whatsoever growing out of said Lessee's use

thereof."

III.

That on or about the 15th day of September, 1949,

the aforesaid lease agreement was in full force and

effect and that at said time and place, while the

defendant, its agents, servants, or employees, were

unloading logs onto said leased premises and using

and occupying said premises in accordance with the

terms and conditions of said lease, a piece of tim-

ber broke off one of the logs being unloaded and

struck one A. M. Powell, a car inspector employed

})y the Union Pacific Railroad Company at Banks,

Boise County, Idaho, seriously injuring the said

Powell.

IV.

That as a result of said accident and injuries sus-

tained, A. M. Powell, on the 3rd day of October,
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1950, filed an action in the United States District

Court, for the District of Idaho, Southern Division,

against one of the plaintiffs herein, Union Pacific

Railroad Company, for injuries and damages sus-

tained, demanding judgment in the sum of $45,-

000.00

V.

That tliereupon the plaintiff. Union Pacific Rail-

road Company, gave notice to the defendant herein

of the pendency and nature of said action, calling

its attention to the lease and its provisions herein-

before referred to, and tendered to said defendant

the defense of said action, requesting that said de-

fense be undertaken by it, with notice that the

plaintiff Union Pacific Railroad Company expected

to be fully reimbursed for any judgment that miglit

be recovered against it by the said Powell, together

with all expenses incurred in the event said defend-

ant did not take over said defense and assume all

liability, but that said defendant refused and neg-

lected to do so.

VI.

That the Plaintiff, Union Pacific Railroad Com-

pany, conducted said defense in said action in good

faith and with due diligence before the' court and

jury, commencing the 26th day of February, 1951,

and on the 2nd day of March, 1951, the jury re-

turned a verdict in favor of said plaintiff, A. M.

Powell, and against the said Union Pacific Railroad

Company in the sum of $15,000.00. Judgment on

the verdict, including costs in the amount of $92.26,
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with interest at 6% per annum, was entered, and

on September 18, 1951, Motion for Judgment Not-

withstanding the Verdict was by the court denied,

and which judgment the defendant herein had no-

tice but it failed, refused and neglected to take any

part in any or all of the further proceedings had in

connection with said action.

VII.

That thereafter, to wit, on the 15th day of Decem-

ber, 1951, the said Union Pacific Railroad Company
compromised said judgment by paying to the plain-

tiff the total sum of $14,500.00 and said judgment

was fully satisfied.

VIII.

That the defendant, although requested to do so,

has failed and neglected to play the plaintiffs, or

either of them, all or any part of the damages and

expenses incurred arising out of the action of A.

M. Powell vs. Union Pacific Railroad Company, and

the plaintiff. Union Pacific Railroad Company, has

been damaged thereby for settlement in satisfaction

of the judgment in said case in the amount of $14,-

500.00 ; costs and expenses of the litigation $1,076.98,

together with reasonable attorneys fees in the

amount of $1,425.00.

IX.

That the accident and resulting injuries to the

said Powell were wholly caused by the use and oc-

cupation of said leased premises and the unloading

of logs thereon by The Hallack and Howard Lum-

ber Company, its agents, servants or employees, v/Iio
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had the sole and exclusive jurisdiction over said

premises and the unloading of said logs thereon,

and that accordingly, under the provisions of said

lease agreement, or independent of said lease, it be-

came and was the duty of the defendant to assume

and pay for all injuries and damages sustained ))y

the said A. M. Powell, and to indemnify the plain-

tiffs, particularly the Union Pacific Railroad Com-

pany, against, and save them harmless from, all lia-

bility from such injuries, damages or loss.

Wherefore, plaintiff. Union Pacific Railroad

Company, prays judgment against the defendant,

The Hallack and Howard Lumber Company, in the

sum of $17,001.98, with interest thereon at the rate

of 6% per annum from the 15th day of December,

1951, and for such other relief as may be deemed

proper in the premises.

/s/ BRYAN P. LEVERICH,

/s/ L. H. ANDERSON,

/s/ E. H. CASTERLIN,

/s/ E. C. PHOENIX,

Attorneys for Plaintiffs.
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EXTENSION RIDER (§X^/^'^ ^
\: \

n. -« •ttdchrd to •^eement Audit No A«»57U28 Ii«a»« LfcT,. No...13075..

.Nfl^ No..-
OREGOR Sfl^RT LCrar HATLROAD COUPlirr

Between . UKlOM PACIFIC lAlLROAD COMPAMI .(.LtMOrl.

and IHE HALLACK. i E05ARD LUKBEB.CQ. .CLM»e«.l.

Anti^nmeott^Date. r - " Name of «Mi^ec „ —
Date Name of aMignee 4 ...*..-.i..i+ n^.-.^--^ .1..

Covering Log Loading Site
i

. d.l ' K^.?^!^.^Al

Location Banks « Idaho

Dnt.lMar. 3» l9UiL Eff.-ctf^e Date Jiar. 1# Y?kh Expiration (Original IF«b».2fl>.19^9

Kxpi'.dtion (by latest exten.<ion) " ~ "

!'iipplfllifnt>«. inchitiili^' i-xt,>i-;o!i rulerv Mates • - -

IT IS UKREBY Mrri'Al.LY AGREED bf and betirrrn thf prrirot p»rtifi to the ibove ntinrd t^rrmrnt tt»«t the

Irrm Ih. -cf thall b^. and it h.r. br, eitiii.lr.I to hilI ine1ii<lin» FObrUUrj 28 . loSk . »nd thit il! thr tentii

an ; • n . 'ii."s thcrf.f. n« li.-r in'nrf (\t s.ipn im iit« t" ihe o-i^.na; »i;r. n. t .in' iniliratcd ibovi-) or htrrin (if mny «ped.il

;i( . • ••Is urr written lilnwi t ••mlcd. nhsll n-o cin .n full f.irre nn.l i ffi .-t .lurlne 'h" <«trndril t'rm, %&A agreement witli

Th> Mnen'l'icviitu and >upp'>"n>'nl« fif inv) to be tubj>-el to termiuatinn prior tn the ripiration of the cilrn.led tenn in the
<iir manner • ;t pioviJ' d therein fur lermina'ion p'.ii.- to the (xpir.itiua of (lie tirm berebjr eitended.

p.-cia r..M.,ioi.s
^^rfectivo with t-.e berir.Jiinf; of the extonoion of

t:.e terr. hereby creste-i, the orlcinal acreenent, as a.Ter.ded or extended

shall be and is .lereby a.-zinded as sot out on t:;e reverse side herocf.

Datp.i November 16 .19U8 Ma.ie m dupli-ato

OREGON SHORT LINE RAILROAD COMPANY
W,tn.»v UNION PACIFIC RAILROAC CCHPANY

/A/
/ /' ......... ^ B, 1^.:. *^..: •

:r,..x;
Qeperal M.Rna£(?r

'Wltne^s: THE HALLACK b. HOV.ARD LUMBER CO.

Attest:
'"

• ,^,

Ita V^^~-^^-<^^^^

Secretary





tfPIOVLO: APPMVCO AS to: I

'*^

SeetioD ( ahall to aceDdad by th« addltloa thereto of the following ••nteac*:

IQ ttM OTent any building or oth«r impawTomsnt not belonging M> the
Lasaor on the loasod prenisaa is damaged or deatroyed by fire, atom q^' other
citacnlty the Leasee shall, within thirty days aftar such happenlo^t SMoove all
dabrij and rubtiah rosaltlng thsrsfrou; and if Ledsea fa 11a so xo do TiOssor may
OLtor the ].eased pronidos and ronovo nuch debris and rubbiah, and the Losaee
avToos to reinburse the Lessor, Ttithln thirty days after bill rendered, for the
3>:penso so incurred.

Soctions 16 and 17 shall bo aznended to road as fcllo'^s:
H

r

Section 16. This lease nay be temin^ted by wrlrttetWdttee given by
either the Lessor or tho Losacc to tho othor party on any dat^t la sUdtf notice
staged, not los; . howjvar, than thirty (30) days subaoqu^nt to the date^o* Tihlch

3U0.1 TJtico ahilj. ow» givon. Said notlco nay be given to thb loBsdl^ by sorving
v-bvi I/«.iroo persona\ly or by posting a copy thoreef on tho oyA^4.do of.miy door in

"jxy Vi:ldini: upon tha ]3CJ9d yrrenisos or by naill^ sold notlco, po3t^(sfe,,i>r3paid,

t'. '.\.> Jjjsaj at iho la3«, addro:-3 Inown to tho Lessor. Said notic* x^jay be f^iven

Id '..ho I'j.-'sor by rr^UiiiS zr." sro^ postogo prepaid, to thj office of tUo Ger^eral

!'iT.r'»r of the Dj3trl_t of t.hi, LjJ3or I.1 which tho loasod prenlsea aio Ideated.
U..".. suih tei-T.iartion end vi'-.at-'oa of tho premises by tho Ijossee, tho Las«»r shall
rt.iuni to th'j Lossoo on a prorata basis, any unoamod ror.tal pcid in advance.

Soc*-ion 1"?. Tho Lossoo covenants and ogrofts to vaccto and surrender
ho qulot and poacooblo pos'-fa-jslon of t:io loasod prcr.ljos upon tho tcr-inatlon
of thj loaao hOT/soovar, .7i*,Mn thirty dr^ys aftor 3U"h *.3rr:in2tion t..o lossee
i ull (c) ronovo fron thj ~T'.~.iin. -t tho oipjnso .^'' th-j Lonsco, all jtr'jcturoa
t^r- other property not be]orj;in,~ re tlis Lessor; and 'b) r^jtnr'-" tho surface of
\.\-> g'c-nd to cs 300d conditij- :^z the sr.no .nz i:\ bofoi"o .\x-'.\k struot,:re3 .-rore

e-af»tod, *inclu<iing traon/^ othej iV.\n»?8, '^he ranovaj o. fovn intlons o^ such struc-
fr*oa. the fililnr, in of al.T jrcjvrt^ons anrt pits a;iu tho rono-,?al of all debris
end rfibb^sh, all at tho Lo^s.^j^s ojcporjj. fr.iling Li which the L9S3or Tiay perform
tlr- TTcrlc and tho Lossoe shall rolnbui'so the Lussor for the cost thereof within
thirty d::ys after bill rendorad.

Li tho caso of the Lessee's failure to renovo said atrjcturos and other
property, the scr.o shell, upon tho oxpir-tioa of sr.id thirty days cfter the

tjrr.irxtion of this leasa, becero ai.d ti.ororfjer r9;;:.ia tho property of tho
Lorsor; end if within nL.aty days after th; or'-pL-'ct'cii of 3uc;i thlrty-dcy period
t.o t^c -.or jlocts to and does rersovj, or ccuso to tu ror^cvod, said structuras
crA o*/-or property fron tho lonsjd pixsnisja and t:.o rr-.rkat vuluc thjr'jof on
r-. ' ml or of cho :.atcrial thjr^rron uoos not equal triO cost of such ror.ovcj. plua

est or re^torln.,; tho .•j'jrfcco of t.-.o ground as aforo-said, then t'-.o Lassae
-<-ib'-!rse the Leaser T~^ tho de:icit within thirty da:, iftor bill rendered.
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J,. A.di. NO —Mi.„-.j«^-jmi2—

LEASE
THIS AOEmmrr. B>d. u^ «.t«i mto tu. -3X4 — . .-d.y of llOTOh i»U.

OREOO*^ SHORT LTNl^ RAILPOAD coin»A.NT
by and b«tw««« •— "

. . , Utah _.».d lu \jt-M,. trmoN PAcmo

0, u. «r. pTt. a.d_ _T.H1_MLJ^GL .*.HPWAro...LmiR...GO..^.-^

of the State pf^Col^radOj^ _ _._

(hoi«ta*fUr «»U«d "LMwi")^ party" of tho •eeond part, WITNESSETH:

^ , ,. lat d.T of March _ i^ . »od ext«0di«f to u«
tor a t«r» btfiaaiaf oa tho A5..*!. day or

28th day of i^tfeCiftlX 1»45, uale.0 tooao, tormlaatod a. Wr.l. prorldad.

tko portjoa of tka promisM of the LoaMr —
_ _ a, BftJOki .

Bo7aa r Idaho ri.»wa_ outlined in jellpw

tliin( UaioB Pacifle Ballroad Conpaay.

8«aon 2. Tb. LcMM agTMa to pay for tho aM of laid premUoa, rental at th. «t« of -....- ..".. -.

yirrr-rrvi and no/ioo- -^ - - - - * * .--•Douar. (i.57.».po-
.

- -.-r.) par

_ .. o .1 J r««n..« annual lj_ _,„ adTane*. Aeceptanee

apoa tb* leaacd premitaa.

I 8«ti.n 3. Tb. Laaaaa .oranaat. tbat U. laaaad pra-i... ahall not b. naad fo, any oth.r parpoa. tka. for

Log Lpajding Site --- •»<> ar*.. tb*t if

abaadOBBcat.

S" rur/or.^^^T:;v\ra"o«^^^'»A:t!lb'o^t';^2 ^ .^a,rb. ab.o,at..y ...k

U4, Bt tb. option of tb. LMMr, .hall tanalaat. thii leaM.

mafW SactioB J. I. U -po^ially coranantad and a^ood that «b. «. of tb. 1«jh^
^l^iTb.!! h"5 f:;^*.-7?I

SatowM tor Miy a.lawfal or Inuaoral pnrpoM. wh.Uo.T.r ,. •'T"""'^ P'»^'^''*^ JJ',^\,* fot^u'^ Jodpn.... In any
film Uaaor aad tb. l....d pr.»U.. fro. any and •»"•"•«"• t?mC Ty tb. L.«».7 "d that lb. L.-.. .hall

^SSSmL »a...r .Mraiac by rM«>a of U. ». <!' «^"P*i^»/ "^ L Ul^ da-.gi1.T !»;. by raa«.a of tb. o««.pa-
at an tisM. protaet th. L.«or aad th» l.aaad pr«^» from all '"JVy; """Vi.-l.. oat of Mid tiint'i M*
tiorofU. Wad pr.«l.« by tb. La«aa, or from aay Maa. wbat*).T.r frowiag oat of Mia uaM..^. —
ih.Taof.

Sartlo. 6. TU Lm— b.r.by .or.aa.U ..d ar^ that any and »»
«>°';f''«'a!i'uL*t bTUt'i-'J^

».Jl^Ir^aU ba aalatad by tb. UaaM a .olor Milif.etory to tb. LoMor, and .hall at all ""
JJ.

"P'
. "C^.

fl^StT'tuir^.^'rJff'.JI^f .Jb baildla, .hall b. "f «r. r«i.tW. matarial;
''^.\,W'oV.'Ad^UTra^ilT^'.

oatio id foaadatioa tb. opaaiap b«twMa th. r<>««<> "<> '>>•
'l?*'!.^,*'*"'/'';

'

, v,, ih. llJi. la a aMt aaA
' > material i tbat U. laaaad pVa-lAa Uall dnri.f U. coatin.anc of thi. 1..M bj. k.pt by

\^«l^-T;;'^;'^' l^/ tWy ao^rtM aad fra. f^ aU itra-, rabbUh, or otbar maUrlal whi.h wonld tend " "i'"^ *** ?^ „ S*
or Viva UialMMd •raalMa aa aatldy appoaraa..; Uat non. of th. balldlnp or otb.r •tra.taraa.rMtMoa mtm

S^jJJLrtXbTaSdfrVSplwrUt^lrii Off. or adT.rtl.«B«t. otbw tbaa «»«.>^>»^ J*

ibaB >» fW|w»y —t»tal»><

"1
«,,VO.I WWINAI «A^«»*"'^"

OMif
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Exploit
Xafli

MT^ ^« •? " *• J?* ^"'^ ** *^ ftftmm MiMtela )oiM4 .r Utlzm to Mid prwlMi, tU AaO Mf l>m fkU all p«noM wfco parforai takor lyom mU f i i^lill, •>« ikaO Mt pnaH or nffor ut awkuto'i ar mUrUt-
•J«

•• li*i of «BT kiBd or ular* to bo taforMd afmlMt aUa prwiUMi for any work doao or atorUb fVBMa4™- tkrrM. at tko iutaar* or roqaeot or oa bakalf oftk« LMaMi tad tk« U«M afro** to tadoBBlfy aid koU kaia-
IMO tk« LMaor from aad afalaat tuj aad all lioaa. elalai, dnaaada, eoou aad oxpanM* of wbaUooror aatar* to
aay way aoaaooMd wilk or grawtag oat of CMk work doaa, labor parformod, or Batarlal* faniUkod.

SjoMoB i. No baiMlac, platform or otkar atraatwa ikall bo aractod or malatalaod aad ao maUrUl or ok-
•trattloa of aay klad or okaraotor ikal] b« plaead. pUad, atorad, ata«kod or maintalaod eloaar tkaa olgkt (I)
foot lU (9) laakaa to tk« ooaUr lla« of tka aoaroat traak of tko Lnaor; PROVIDED, koworor tkat in tkt aaaa
of pUtfomi aot klgber tkaa four (4) foot aboro tko top of Uc rail a mialraan elearaar* of tcTfa (7) foot thraa
(J) laebei from tk« eootor lino of tho aoaroat trmok of tko LoMor will bo pormlttod; and PHOVIDKD fartkar tkat
aloBf and adjacoat to, aad for oao oar Uagtk bryoad, tkooo portioaa of traak haTlng a corTaturo graaUr tkaa taa
(10) degrtoo iho eloaraaeaa k»r«iabafora proTidod tkall, witk roforoaco to platform* four (4) foot or loot U kaigbt,
ba iDcroaied boriaoatally alz (8) lackca, aad witk r»f«ran«« to all boildiagi, platforma, atroetarw aad otkar ok-
•truftioDi greater tkaa foar (4) foot la kolgkt •hall bo incroaaod koriioBtally oa* (1) foot; aad PROVIDED far-
thor tkat if by •tatuto or order of eompeuat public autkorlty greater elearanea* akall be reqaired thaa thoao pro-
Tided for ia this Swtiou 8. thea the Lesteo ahall etrietly comply with ench itatute or order. All doora, windowe or
gataa thaU ba of tka tUdiag typo or tkall opoa toward tke iaeida of the buildlag or oaeloanra whan aneh bnlldiag
or aaeloaara ia ao located that tho aaid doon, wiadowa or gate* If epealng oatward, woald, wkaa opoaod, impair
tka eloaraaeaa la tkia aectioa preecribod.

1 Scotioa e. It ia fartker agroed tkat ao gnapowdor, gaaolina, dyaamite, or otker ezploaiTaa or laflammabl*
material ahall ba atorod or kept apoa tb* leaiod promlaaa. Notkiag koreis rontaiaed, howerar, akall praveat tkt
•torago of oil or gaaoliao upoa tke leaiod pramleea wkaa tka porpoae for which the aame are to b* aaod, aa ladl-
cated by Section 3 hareof, rnntomplate* such atorago; aor the itoraga of nil or ganolinc where aama are need by
tho Leaaoo for fuel in the bnaineu carried on by the Laaaca oa the laaaad prcmiaea, and are atorad in qaaatltiaa
raaaoaabla for anek porpoae; PBOVIDED, kowoTor, that in all of laid excepted eaaea, tke Leaeaa ahall atriatly
comply with all atatntory and municipal regnlatlona ralnting to the atoraga of inch commoditioa.

Sntion 10. The L<'m'c ihall not loc.it<> or ptrmit tho location or irootion of any poire upon the property of
the Leuor, nor of aoy beami, pipei, wlroa, atruetaraa or other obatractioa OTor or nadcr any tracki of tka Laa-

<

ITeOoiiftrBe
tloni by
Orar or Ondar ,or without the conient of the Leaaor
Tracka.

UablUtyof Section 11. The Leaaeo ahall ba liable for any aad all Injury or damage to peraoni or property, of wkatao-
laaaaaafor ever natara or kind, arising out of or contributed to by any breach la whole or la part of any coranant of tkta
Braack. agreement.

Ko Otkar Sectioa It. No railroad company other than the Leuor ihall be allowed to oae aay track owned or ballt by
Kallroadto the Leuor now or hereafter upoa or extending to any part of tka laaaad premlaaa, wltkont the permiaalon ia writ-
UaaTiaeka. isg of tho Uaaor.

Section 13. It ia understood by the partial karate that the leaaed premiaea are ia dangarona proximity to
the tracka of the Lestor, and that by reaion thereof there will ba aonatant danger of iajnry cad damage by ttt,

and the Leasee accepts this lease subject to such danger.

It IS therefore agree>l, as one of tke material eonaiderations for this lease and witkont which the same woald
not be granted by the Lrasor. that the Leasee awnmes all risk of lose, damage or destractlon of or to buildingi or
rontents on the leased premises, and of or to other property brought tkeraoa by tka Laaaee or by any otker persoa
witk the knowledge or consent uf the Leasee and of or to property in proximity to the leaned premisea when coa-
nccted with or incidental to the occupation thereof, and any incidental loas or injury to the^uiinesa of the Xjea-

see, n-hrre such loas, 'lamage, destruction or injury is occasioned by fire caused by, or reaulting from, the opera-
tion of the railroad of the Leaaor, whether soeh lire be the renult of defective engines, or of negligence oa tke part
of the Leaaor or of negligence or misconduct on the part of any officer, servant or employe of the Leaaor, or otkar-

wise, and the Leasee hereby agrees to indemaify and hold harmleaa the Leaaor from and against all liability,

causes of action, claims, or demands which any peraon may hereafter aaaert, have, claim or claim to have, arlalng
out of or by reason of any such loas. damage, destroction or injory, ineloding any claim, cause of aetioa or de-

mand which any insurer of soeh boildingt or othar property may at any time aaaert, or undertake to aaaart,

a^inat the Lessor.

Section 14. The Lessee hereby releaaea the Laaaor from all liability for damage by water to the leaaed proa-
ises or to property thereon belonging to or in the enatody or control of the Leaaee, inclndiag baildinga aad eoa-

tents, regardlfsa of whether auch damage be caiiaed or eontribntad to by the poeition, location, coaatractioa or

condition of the railroad, roadbed, tracka, bridgea, dikes, ditches or otker stmetorea of tke Leaaor.

Section IS. It is further agreed that tke breach of any eoveaant, atlpolatiea or coaditioa herein eon-

tained to be kept and performed by the Lessee, ahall, at the option of the Leanor, forthwith work a terminatioa
t thia leave, and all rights of the Lessee hereunder; tkat no notice of suck terminatioa or declaratioa of for-

feiture ahall be required, and the L«"isor may at oaee re-enter upoa the leaaed premiaea and repoaaeaa itaelf there-

of and remove all persona therefrom or may reaort to an action of forcible entry and detainer, or aay otker ac-

tion to recover the same. A waiver by the Leaaor of tke breach by the Leaaee of any covenant or aoaditioa of

this lease shall not impair the right of the Leaaor to avail itself of any aubsequant breach thereof.

Section 16. This lease may be terminated by written notice given by either the Lesaor or the Leaaee to the
other party oa any date in aoch notice stated, not leas, however, tkaa tkirty (SO) days anbaeqoent to the data

OB which such notice shall he given. Sa-d notice may be given to the Leaaee by serving the Lessee personally

or by posting a copy thereof on the oatside of any door in aay bnilding npon the leaaed premises or by mailiag
said notice, postage prepaid, to the Leasee at the last address known to the Leaaor. Said notice may be girea t*
the Lessor by mailing the same, postage prepaid, to the office of the Oeneral Manager of the District of tka
Leaaor in which the leased premises are located. Upon saeh termination aad Tacation of the premiaea by tke
Leaaee, the Leaaor shall refand to the Lesaee ob a prorata baaia aay oaearaed reatal paid ia advaaee.

Water
Damage

Termination
ooDafanlt.

Tarailnatlaa
byVotto*.

*^^N.

'i. v^.
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>tr Taca«Mi« Srrtinn 17. Tk« L«M*e corraaaU aad afrcM to Tacatr and larrfnder the qai«t aad praraable poaaruioa of
tbr Iratrd premian ob th« trrminatioa of tbia leaaa hawso«T«r. Within tbirtj (SO) daji aft«r thr trrminatioa
of thii Iraav, the Loaaee ihall remoTe from the premiart all itnieturca and other property not belun^lng to the
Leaaor. aad ahall reatore the aorfaee of the (round to aa good rondition at the aame wai in before aueh atrge-

tnria were ereeted, all at the expenae of the Leaaee. In caae of the Lcafee'a failure ao to do, all aurh ntnirturea
and other properir ahall, upon the termination of aaid thirtr (SO) daja, become and thereafter remain the prop-
ertT of tha Lewor.

tfrt.iHJj » j:

APPROVED

•"f»«i»"r?;r:^T

Bectioa It. It ii futhar afrood that by tha word "L taiii" ia maaat tba party or partlaa «f tha aaooad part
haraia aad dgaing thi« afraeaant, and hia, ita, or tkali heira, azacatora, admiitotratora, auacaaaon or aaslfBt, aad
that all of tha terma aad conditiona of tkia afraamaat akall iaara to tha baaaAt of tha Laaaor, aad tk« amaeaaaot i
aad aaaifaa of tha Laaaor, or any railroad company wboaa llaa of railroad tha Laaaor say M aparattag aadar
aay arraagfmeat of any klad or natnra wbataoarar.

nr WITNEBS WHESEOr, tha partiaa harato hara eaaaad thla laatraaaat ta b* asaaatad, tha day aad
yaar trat karaia wrlttaa.

0RS»)J?._aiJ3^..K5]LR4II5QAB_coMPAKi

vrsion PACinc bailsoao ookpakt,

By.1 j^^^^'^rrjd::;^^:;*^-
0«Mt«l Maaafar.

<
THE HALUICI i^BOWARD LUUBBl 00.

^**1»*^
.r

8««r«t«J7
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[Title of District Court and Cause.]

SUMMONS
To the Above-Named Defendant

:

You are hereby summoned and required to serve

upon Bryan P. Leverich, 10 South Main St., Salt

Lake City, Utah, and L. H. Anderson, E. H. Caster-

lin, and E. C. Phoenix, P.O. Box 530, Poeatello

Idaho, plaintiff's attorneys, an answer to the com-

plaint which is herewith served upon you, within

20 days after service of this siunmons upon you,

exclusive of the day of service. If you fail to do

so, judgment by default will be taken against you

for the relief demanded in the complaint.

Date: Octobers, 1952.

[Seal] ED. M. BRYAN,
Clerk of Court.

/s/ BILLIE BRYAN,
Deputy Clerk.

Return on service of writ attached.

[Endorsed] : Filed October 10, 1952.

[Title of District Court and Cause.]

MOTION TO DISMISS

Defendant herein moves the Court as follows:

I.

To dismiss the above-entitled action upon the fol-

lowing groimds:

A? That the complaint as drawn fails to state
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a claim against the Defendant upon which relief

can be granted.

II.

This Motion is made upon the records and files

in this cause.

Dated this 24th day of October, 1952.

/s/ OSCAR W. WORTHWINE,
Attorney for Defendant.

[Endorsed] : Filed October 28, 1952.

[Title of District Court and Cause.]

STIPULATION
It Is Hereby Stipulated and Agreed By and be-

tween the Attorneys of Record for the Plaintiffs,

and the Attorney for the Defendant in the above-

entitled action as follows:

1. The Plaintiffs hereby waive any notice of a

motion by the Defendant to bring in W. O. Bedal

as a Third Party Defendant in this action.

2. The Plaintiffs hereby consent to the Court

entering an order bringing in the said AV. 0. Bedal

as a Third Party Defendant.

Dated this 27th day of October, 1952.

/s/ BRYAN P. LEYERICH,
/s/ L. H. ANDERSON,
/s/ E. H. CASTERLIN,

/s/ E. C. PHOENIX,
Attorneys for Plaintiffs.

/s/ OSCAR W. WORTHWINE,
Attorney for Defendant.

[Endorsed] : Filed October 28, 1952.
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[Title of District Court and Cause.]

MINUTE ORDER—NOVEMBER 14, 1952

Comes now Oscar W. Worthwine into open Court

and i^resents to the Court Motion and Order to

bring in a Third Party Defendant. The Court

being fully advised in the premises signed the Order

as presented and ordered the same filed herein.

[Title of District Court and Cause.]

MOTION TO BRING IN THIRD
PARTY DEFENDANT

Defendant, The Hallack and Howard Lumber

Company, a corporation, moves for leave to make

W. O. Bedal, a citizen and resident of the State

of Idaho, a Party to this action, and that there

be served upon him Summons and Third Party

Complaint as set forth in Exhibit ^^A'* hereto at-

tached.

Dated this 31st day of October, 1952.

/s/ OSCAR W. WORTHWINE,
Attorney for Defendant, The Hallack and Howard

Lumber Company
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ORDER

Upon reading the foregoing Motion and good

cause appearing therefor,

It Is Hereby Ordered That W. O. Bedal be made

a party to this action, and that Summons and Third

Party Complaint as attached to Defendant's Mo-

tion be served upon said Third Party Defendant,

W. O. Bedal.

Dated this 14th day of November, 1952.

/s/ CHASE A. CLARK,
District Judge.
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EXHIBIT ^'A"

United States District Court for the District

of Idaho, Southern Division

No. 2944

OREGON SHORT LINE RAILROAD COM-
PANY, a Corporation, and UNION PACIFIC
RAILROAD COMPANY, a Corporation,

Plaintiffs,

vs.

THE HALLACK AND HOWARD LUMBER
COMPANY, a Corporation,

Defendant and Third-Party Plaintiff,

vs.

W. O. BEDAL,
Third-Party Defendant.

THIRD PARTY COMPLAINT

First Count

I.

That the Plaintiffs, Oregon Short Line Railroad

Company, a corporation, and Union Pacific Rail-

road Company, a corporation, have filed against the

Defendant, The Hallack and Howard Lumber Com-

pany, a corporation, a complaint, a copy of which

is attached hereto as Exhibit "C."

II.

That on or about March 81, 1945, the Defendant

and Third Party Plaintiff, The Hallack and How-
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ard Lumber Company, a corporation, as Party of

the First Part, entered into a logging contract witli

Owen S. Smith and W. O. Bedal, as Parties of the

Second Part, under the terms of which the said

Third Party Defendant, W. O. Bedal, and the said

Owen S. Smith agreed to cut and load certain logs

upon railroad cars at Banks, Boise County, Idaho,

and that by the Fifth Amendment to said logging

contract dated the 7th day of May, 1949, the Third

Party Defendant, W. O. Bedal, was substituted for

and in the place of himself and the said Owen S.

Smith, and assumed all of the obligations contained

in said logging contract dated March 31, 1945. That

a copy of said logging contract is hereto attached

and marked Exhibit ''D."

III.

That under the terms and conditions of said log-

ging contract it was stipulated and agreed as

follows:

''It is further stipulated and agreed that un-

der no circumstances or conditions is the party

of the first part to become liable for any claims

whatsoever which may be incurred by the

parties of the second part or any of their

agents, servants or employees in carrying out

this contract, and under no circumstances shall

this agreement be considered as a partnership

agreement, nor shall the parties of the second

part be considered by this contract, or any in-

terpretation thereof, to be the agents of the

first party, and it is understood and agreed
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that this is what is commonly termed and called

an independent contractor's agreement."

and said logging contract also provided:

*' Second parties further agree that all trucks

and drivers are to be covered by insurance to

take care of public liability and property dam-

age, said insurance to specifically name and

protect said first party in case of possible ac-

cident involving persons or property not con-

nected with or owned by the parties to this con-

tract."

IV.

That under the terms and provisions of said log-

ging contract the said W. O. Bedal was at all times

after May 7, 1949, an independent contractor hav-

ing charge and control of the premises which were

leased to the Defendant and Third Party Plaintiff,

The Hallack and Howard Lumber Company, a cor-

poration, and described in the complaint, a copy of

which is hereto attached as Exhibit ^^C."

V.

That on or about the 15th day of September,

1949, while the aforesaid logging contract between

The Hallack and Howard Lumber Company and

the said W. O. Bedal was in full force and effect,

while acting as an independent contractor, the Third

Party Defendant, W. O. Bedal, was unloading logs

onto and using and occupying said leased premises

at Banks, Boise County, Idaho, and that while so

unloading said logs under the terms and conditions
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of said logging contract between him and the said

Defendant and Third Party Plaintiff, a piece of

timber broke off one of the logs being so unloaded

and struck one A. M. Powell, an employee of the

Union Pacific Railroad Company, a corporation,

seriously injuring the said A. M. Powell, and that

as a result of said accident the judgment set forth

and described in the complaint of the Plaintiffs

herein was obtained against the Union Pacific Rail-

road Company at the time and in the manner set

forth in the complaint herein, a copy of which is at-

tached as Exhibit ''C."

VI.

That by reason of said logging contract between

the Defendant and Third Party Plaintiff and the

said W. 0. Bedal, Third Party Defendant, the said

W. O. Bedal was, is, or may be, liable to the said

Defendant and Third Party Plaintiff, The Hallack

and Howard Lumber Company, a corporation, for

any sums recovered against the said Defendant and

Third Party Plaintiff by the Plaintiffs herein.

VII.

That this claim arises out of the transactions and

occurrences that are the subject-matter of the origi-

nal complaint on file herein, a copy of which is

hereto attached as Exhibit '^C."

VIII.

That this Defendant and Third Party Plaintiff,

The Hallack and Howard Lumber Company, a cor-

poration, does not believe that it is liable to the
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Plaintiffs herein, but in the event the Plaintiffs, or

either of them, recover a judgment or judgments

against this Defendant and Third Party Plaintiff,

that it will be entitled to a judgment or judgments

against the Third Party Defendant, W. O. Bedal,

for the total sum of said judgment or judgments.

IX.

That this Defendant and Third Party Plaintiff

on October 14, 1952, by an instrument in writing,

tendered the defense of this action to the said W. O.

Bedal, and his insurance carrier, the Truck Insur-

ance Exchange, and they severally refused to de-

fend it; that a copy of said tender is attached

hereto as Exhibit "E."

X.

That on or a])out the 13th day of April, 1950, the

said A. M. Powell, by an instrument in writing,

notified this Defendant and Third-Party Plaintiff

about his said claim against the Union Pacific Rail-

road Company and this Third-Party Plaintiff aris-

ing out of the facts set forth above herein.

That on April 25, 1950, this Defendant and Third-

Party Plaintiff, by letter, notified the said W. O.

Bedal, the Third-Party Defendant, that it had re-

ceived the written claim from the said A. M. Pow-

ell, and at that time forwarded to the said W. O.

Bedal a copy of the claim asserted by the said A. M.

Powell.

That on or about the 3rd day of October, 1950,

the said A. M. Powell filed the action in the United

States District Court, for the District of Idaho,
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Southern Division, referred to in the complaint of

the Plaintiffs in this action.

That on or about January 10, 1951, this Defendant

and Third-Party Plaintiff, in writing, by registered

mail, notified the said AV. 0. Bedal, the Third-Party

Defendant, of the filing of said complaint by tlie

said A. M. Powell, and enclosed therewith a copy

of the said complaint filed by the said A. M. Powell,

and at that time and in that manner notified the said

Third-Party Defendant, W. O. Bedal, among other

things, as follows:

"This letter is to advise you that The Hallack

and Howard Lumber Company will look to you

and your insurance carrier to hold harmless

The Hallack and Howard Lumber Company
from any liability whatever in this matter."

all of which more fully appears from a copy of that

certain letter from the Attorneys for the Defendant

and Third-Party Plaintiff, Messrs. Phelps &
Phelps, Denver, Colorado, who, at the time, v/ere

acting for this Defendant and Third-Party Plain-

tiff, a copy of which letter is hereto attached and

marked Exhibit "F," and by this reference is

hereby made a part hereof.

That the said W. O. Bedal, the Third-Party De-

fendant, failed and refused to defend the case of

A. M. Powell against the Union Pacific Railroad

Company, and failed and refused to pay the claim

of the said A. M. Powell, and has failed and refused

to hold this Third-Party Plaintiff harmless.

That the said cause of A. M. Powell, Plaintiff,

J
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versus the Union Pacific Railroad Company, De-

fendant, was tried in the above-entitled Court be-

fore the Court and jury commencing on the 26th

day of February, 1951.

Second Count

In the alternative, and as a second count, the De-

fendant and Third Party Plaintiff alleges

:

I.

The Defendant and Third Party Plaintiff hereby

incorporates by this reference all of the allegations

contained in the above First Count.

II.

That if the Third Party Defendant is not liable

to this Defendant and Third Party Plaintiff upon

the above First Count, he is or may be liable to this

Defendant and Third Party Plaintiff by way of

subrogation and upon an implied contract based

upon the following facts

:

That the Third Party Defendant was an inde-

pendent contractor for a long time prior to and on

September 15, 1949, and he, his servants, agents and

employees, had the exclusive charge and control of

a log loading bunker at Banks, Boise County,

Idaho, and that he, his servants, agents and em-

ployees, negligently permitted said log bunker to

become filled with bark, limbs, dirt and other debris

so that it would not properly stop logs rolled down

an incline to the tracks of the Union Pacific Rail-
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road Company, and negligently failed to remove

from said logs the splinter that injured the said

A. M. Powell, and that the Third Party Defend-

ant's method of unloading logs from trucks down

said incline, with splinters on them, was hazardous

and dangerous to life and limb, and as a result of

the said negligence of the Third Party Defendant,

his servants, agents and employees, in so maintain-

ing said log bunker and in unloading logs from his

trucks on September 15, 1949, the said A. M. Powell

was seriously injured, resulting in the judgment

referred to and described in Plaintiff's complaint

herein

;

That at said time the said Third Party Defendant

was not a servant, agent or employee of this Defend-

ant and Third Party Plaintiff, and none of his em-

ployees were servants, agents or employees of this

Defendant and Third Party Plaintiff; that this

Defendant and Third Party Plaintiff had no part

in the unloading of the said log or logs that caused

the injury to the said A. M. Powell, and in no way,

directly or indirectly, contributed to said injuries.

That the said negligence of the Third Party De-

fendant, his servants, agents and employees, was the

active, direct, proximate and primary cause of the

injuries to the said A. M. Powell.

Wherefore, This Defendant and Third Pai'ty

Plaintiff prays:

First, for judgment against the Third Party De-

fendant, W. O. Bedal, for any and all amounts for

which judgment may be entered against it;
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Second, for attorneys fees and costs expended

by this Defendant and Third Party Plaintiff.

/s/ OSCAR W. WORTHWINE,
Attorney for Defendant and

Third Party Plaintiff.

EXHIBIT C

[Exhibit C attached is identical to Complaint

Cause No. 2944 see page 3 of this printed record.]

EXHIBIT ^'D"

LOGGING CONTRACT

This Agreement, made and entered into this 31st

day of March, 1945, by and between The Hallack

& Howard Lumber Company, a corporation organ-

ized and existing under and by virtue of the laws

of the State of Colorado and authorized to do busi-

ness in the State of Idaho, party of the first part,

and Oliver Bedal and Owen S. Smith of Council,

Idaho, parties of the second part, Witnesseth:

That in consideration of One Dollar ($1.00), paid

by one to the other, receipt of which is hereby ac-

knowledged, and other good and valuable considera-

tions as hereinafter mentioned, the parties of the

second part, contracts and agrees with the party of

the first part as follows:

The parties of the second part agree to cut, skid,

haul, and deliver to the railroad at Banks, Idaho,
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Exhibit ''D"— (Continued)

what is known as the Banks landing, and load on

railroad cars all of the timber the party of the first

part has now purchased from the United States

Forest Service, what is known as the Danskin area,

and the remaining small amount of timber now cut

in what is known as the Big Pine area, amounting

to about Fifteen (15) Million Feet more or less.

The timber now owned by the party of the first

part is more specificall,y described as the timber

purchased from the United States Forest Service

located in Sections 13-14-22-23-24-25-26-27-34-35 and

36, Township 9 North, Range 5 East, and Sections

18 and 19, Township 9, Range 6 East.

It is also agreed that the parties of the second

part agree to unload from the trucks and reload all

the logs delivered to Banks, Idaho, landing which

may be delivered by Logan Wakefield, logging con-

tractor, or any other party who may deliver logs

to Banks, Idaho, and for such logs the parties of

the second part load on cars; it is agreed that the

price paid by the party of the first part will be One

Dollar ($1.00) per M for all such work.

It is understood by this contract that the party

of the first part agrees to be responsible for the

disposal of brush and slashing of all the timber cut

under this contract.

The Second parties agree to begin the necessary

repairing of equipment, secviring a crew of em-

ployees, building roads and falling of timber pos-

sible, and doing all necessary work possible during

the winter and spring months in order, to have suffi-
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Exhibit ''D"— (Continued)

cient logs and roads ahead to carry on a continuous

delivery of logs to Banks, Idaho, as soon as the

logging trucks can be operated.

The parties of the second part agree to deliver to

the Banks land not less than Eighty (80) Thousand

Feet of logs per day or a])out Two (2) Million per

month and it is also agreed by both parties of this

contract that the party of the first part will accept

any additional logs the second parties are able to

deliver per day or per month.

It is also agreed that in case logs cannot be de-

livered to the log pond or at the Banks landing

during the winter months, the parties of the second

part may continue delivering logs, decking same,

but no additional compensation shall be paid for

such logs so delivered and decked.

It is agreed that the price to be paid by the party

of the first part to the parties of the second part

for said log delivery at the Banks landing and

loaded on railroad cars by the parties of the second

part under the terms of this Agreement is to ])e

Fifteen Dollars ($15.00) per M, which price is

hereby agreed to be the full and complete compen-

sation payable by the party of the first part to the

parties of the second part for all of their services

covering the entire operation from the cutting of

the timber to the landing and loading of logs on

railroad cars at Banks, Idaho.

Payments under this contract shall be made hy

the party of the first part to the parties of the sec-

ond part for all log delivery to the Banks landing

and loading on railroad cars during each month.
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Exhibit ^'D"—(Continued)

such payment to be made on the 15th day of the

following month.

The scaling of logs under this contract shall be

performed by a representative of the first party at

the time of the delivery at the Banks landing. The

scaling used shall be the Decimal C System, the

same as is used by the United States Forest Serv-

ice in scaling logs under its contract with the party

of the first part.

Second parties agree that they will keep a check

scale and a log count of the logs cut and delivered

by them to the first party and that they will at least

once each week check their scale and log count with

that of the scaler of the first party to the end that

there can be no variations in the scale and count

kept by the second parties and that kept by the

first party except such variations that is commonly

known to exist between two or more different

scalers and that the second parties shall at once

advise the manager of the first party at Cascade,

Idaho, of any claim or variations in the second

parties' scale and count with that of the scaler of

the fi]'st party and that unless second parties file

a written statement with the said manager of the

first party of their claim of variations within ten

(10) days after the expiration of any week in which

they claim there was a variation, they shall be con-

clusively deemed to have waived any claim of under

scaling or count by the scaler of the first part.

It is agreed that the first party hereby reserves

the right, and has the right, in case of bad market-
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ing conditions or control of production by any gov-

ernment agency, or for any other cause or reason

beyond the control of the party of the first part,

to notify the second parties to discontinue logging

operations temporarily at any time during the con-

tinuance of this contract. It is further provided

that the second parties shall be given thirty (30)

days ' notice before ceasing their operations and that

they will be given the same notice in advance of re-

suming operations under this contract.

It is agreed that the party of the first part will

sell the parties of the second part any and all log-

ging equipment needed by the parties of the second

]iart of any extra or surplus equipment owned by

the party of the first part at a fair and reasonable

price, and the parties of the second part agree to

give the party of the first part their note and mort-

gage covering the security of any equipment pur-

chased.

The parties of the second part agree to pay the

first party One Dollar and Fifty Cents ($1.50) per

M of all logs delivered each month as payment on

the purchase of such equipment and it is also agreed

that the parties of the second part have a right to

pay off any balance due for the equipment at their

option.

It is agreed by the parties of the second part that

in the event this contract is not carried through to

completion and the parties of the second part should

decide to resell any or all of the equipment they

have in their possession purchased from the party

of the first part that they will guarantee that all
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of such equipment will be in as good a condition

as when the party of the first part sold the equip-

ment to the parties of the second part.

The first party hereby agrees to furnish second

parties upon request any lumber that they may need

for the building of camp or camps or for use in

their logging operation at wholesale price for the

various kinds of grades used, and it is agreed that

by w^holesale price is meant the price at which it

sells lumber at wholesale to the retail yard of the

Boise Payette Lumber Company at Cascade, Idaho.

Second parties agree that all of their logging

operations under this contract shall be under the

direction of first party, depending on the necessity

caused by weather conditions, and that subject to

governing weather conditions they will operate first

in that part of the timber which is an average of

the entire tract so far as difficulty of expense and

operation is concerned, and that such cutting as to

location shall be performed under the instructions

and guidance of the first party.

Second parties agree that during the months of

June, July and August while there is danger of

sap stain, the timber shall be felled only so fast as

it is moved to the landing, and that under no cir-

cumstances will timber be allowed to remain on the

ground after felling without being rolled out and

decked when necessary so as to avoid any possibility

of sap stain. It is further agreed that all logs shall

be cut in such lengths as is required and directed

by the first party. It is hereby agreed that the

avoidance of sap stain and the cutting of logs in
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such lengths as is directed by first party is of great

importance to the first party and will be fully and

carefully complied with by the second parties.

It is further stipulated and agreed that under

no circumstances or conditions is the party of the

first part to become liable for any claims whatso-

ever which may be incurred by the parties of the

second part or any of their agents, servants or em-

ployees in carrying out this contract, and under no

circumstances shall this agreement be considered

as a partnership agreement, nor shall the parties

of the second part be considered by this contract,

or any interpretation thereof, to be the agents of

tlie first party, and it is understood and agreed that

this is what is commonly termed and called an in-

dependent contractor's agreement.

The parties of the second part agree to procure

in a manner satisfactory to the officers of the State

of Idaho iiaving charge of the administration of the

Workmen's Compensation Act, workmen's compen-

sation for all of his employees to be employed in

said logging operations, and also to comply fully

with all federal and state laws, rules and regula-

tions regarding compensation of employees.

The parties of the second part agree to furnish

at any time upon the request of the first party, their

time books, books of account, receipted bills,

vouchers, checks, and all other and full and com-

plete information concerning the employment of

labor, the purchase of equipment, and the carrying

on of vrork under this contract, as well as to give
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to the party of the first part full and complete in-

formation as to their financial condition and the

progress made by the second parties in the dis-

charge of all of their financial obligations in regard

to the cutting, hauling and delivery of said logs

and all of the other terms of this contract, and sec-

ond parties agree to fully and completely advise

the first party as to the possibility and/or proba-

bility of any claims of indebtedness against said

parties of the second part becoming a lien upon

said logs. The parties of the second part hereby

grant and give to the party of the first part the

full and complete right to inspect said books,

vouchers, checks and accounts in order to ascertain

the amount due and which ma}^ become due to any

person whatsoever on account of second parties

being engaged in said logging operations.

Second parties agree that all logging operations

shall be performed as to fire protection strictly

Tmder the rules in effect, or to be put into effect, by

the United States Forest Service, and under any

rules, regulations or requirements of the State of

Idaho, and the second parties agree at their own

expense to provide their trucks with fire fighting

equipment when necessary to comply with any rules

or regulations of any governmental body, and to

furnish men for fire fighting whenever required by

any rules, regulations, or the officers of any govern-

mental body, and the second parties hereby agree

to compensate said first party for any loss or dam-

age caused by fire or otherwise by any of their

employees.
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Second parties also agree to comply in every

respect with any and all requirements as to wages,

hours of employment of labor, and any and all other

regulations which now are or hereafter may be

promulgated by the United States or the State of

Idaho, or any legal subdivision of either, or hy any

governmental agency or bureau. Second parties

agree to comply with the laws and regulations set

up or hereafter to be set up by the Social Security

Board under either state or federal laws, rules or

regulations, and further agree to assume all respon-

sibility for taxes, fees, charges and workmen's com-

pensation premiums on labor under all Social

Security laws. Second parties hereby agree that

any and all subcontractors employed by them shall

be required to comply strictly with all the require-

ments in this contract, including those relating to

all the rules and regulations of the United States

and/or the State of Idaho and any and all agencies

and bureaus of the United States and/or the State

of Idaho.

Second parties further agree that all trucks and

drivers are to be covered by insurance to take care

of public liability and property damage, said insur-

ance to specifically name and protect said first party

in case of possible accident involving persons or

property not connected with or owned by the parties

to this contract. Second parties further agree that

the use of their trucks on the public roads shall ]3e

in strict compliance with the state regulations gov-

erning such use, and will at their own expense pro-

vide each truck with all equipment for safe opera-
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tion and comply with all the rules and regulations

of the United States and the State of Idaho, and

any and all rules and regulations promulgated by

said United States or the State of Idaho or any

bureau or agency thereof.

Second parties further agree to do all necessary

work in building roads and bridges and keeping

roads in repair; it being understood however, that

the first party is to stand such expense as may be

necessary to secure rights-of-way over privately

owned lands between the present existing roads and

the timber; it being agreed, however, that second

parties shall not incur or contract for any expense

in procuring rights-of-way without first consulting

with the Superintendent of the party of the first

part and securing the permission of the party of

the first part.

No assignment of this contract shall be valid

without the written consent of both parties hereto.

It is hereby stipulated and agreed that a strict

performance of the terms of this contract by the

parties of the second part in the time and in the

manner and in the method hereinbefore specified

is of great importance to the first party, and in thc^

event of the failure of the parties of the second

part to perform any of the terms of this contract

by them to be performed, the party of the first part

shall have the right at its option, by written notice

to the i)arties of the second part, to terminate this

contract v»dthin thirty (30) days.

In Witness Whereof, the parties have hereunto
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set their hands and seals the day and year first

above written.

THE HALLACK & HOWARD LUMBER COM-
PANY, a Corporation,

By /s/ G. DOWNER,
Vice-Pres.,

Party of the First Part.

/s/ OWEN S. SMITH,

/s/ W. O. BEDAL,
Parties of the Second Part.

Witness

:

/s/ U. R. ARMSTRONG,

/s/ L. A. McMillan.

AMENDMENT TO LOGGING CONTRACT

The following is an amendment to now existing

logging contract between The Hallack & Howard
Lumber Company, a corporation organized and

existing under and by virtue of the laws of the

State of Colorado and authorized to do business in

the State of Idaho, party of the first part, and

Oliver Bedal and Owen S. Smith of Council, Idaho,

parties of the second part.

The fifth paragraph, counting from the top of

page 2, is amended to read as follows:

It is agreed that the price to be paid by the

party of the first part to the parties of the

second part for said logs delivery at the Banks

landing and loaded on railroad cars by the
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parties of the second part under the terms of

this agreement is to be Seventeen Dollars

($17.00) per M, which price is hereby agreed

to be the full and complete compensation pay-

able hy the party of the first part to the parties

of the second part for all of their services cov-

ering the entire operation from the cutting of

the timber to the landing and loading of logs

on railroad cars at Banks, Idaho.

The third paragraph counting from the top of

page 3, is amended to read as follows:

It is agreed that the first party hereby re-

serves the right, and has the right, in case of

bad marketing conditions or control of produc-

tion by any government agency, or for any

other cause or reason beyond the control of the

party of the first part, to notify the second

parties to discontinue logging operations tem-

porarily at any time during the continuance

of this contract. It is further provided that

the second parties shall be given ten (10) days^

notice before ceasing their operations and that

they will be given the same notice in advance

of resuming operations under this contract.

The second paragraph counting from the top of

page 4, is amended to read as follows

:

The parties of the second part agree to pay

the first party Two Dollars and Fifty Cents

($2.50) per M of all logs delivered each month

as payment on the purchase of such equipment
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and it is also agreed that the parties of the

second part have a right to pay off any balance

due for the equipment at their option.

The first paragraph counting from the top of

page 8, is amended to read as follows:

It is hereby stipulated and agreed that a strict

performance of the terms of this contract by

the parties of the second party in the time and

in the manner and in the method hereinbefore

specified is of great importance to the first

party, and in the event of the failure of the

parties of the second part to perform any of

the terms of this contract by them to be per-

formed, the party of the first part shall have

the right at its option, by written notice to the

parties of the second part, to terminate this

contract within ten (10) days.

This amendment to become effective as of Sep-

tember 1, 1945, and to apply to the Danskin Creek

area only.

In Witness Whereof, the parties have hereunto

set their hands and seals this 29th day of Sept.,

3945 A.D.

THE HALLACK & HOWARD LUMBER COM-
PANY, a Corporation.

By /s/ J. F. DOWNER,
Vice-Pres.,

Party of the First Part.

/s/ OWEN S. SMITH,
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/s/ W. O. BEDAL,
Parties of the Second Part.

Witness

:

/s/ U. R. ARMSTRONG.

Amendment to an Amendment

The following is an amendment to an amendment

to a now existing contract dated 31st day of March,

1945, and amendment dated the 29th day of Sep-

tember, 1945, between the Hallack & Howard Lum-

ber Company, a corporation organized and author-

ized to do business in the State of Idaho, party of

the first part, and Owen S. Smith and W. O. Bedal

now of Garden Valley, Idaho, parties of the second

part:

The parties of the second part agree to cut, skid,

haul and deliver to the railroad at Banks, Idaho,

which is known as the Banks landing, and load on

railroad cars all of the timber the party of the first

part now has purchased or contracted from the

United States Forest Service, what is known as the

Bunch Creek, Horn Creek and Wash Creek area

estimated to be ten (10) million feet more or less.

The timber purchased or now contracted by the

party of the first part is more specifically described

as in Sections 1-12-13-14 and 24, Township 8 North,

Range 4 East, and Sections 7-8-17-18-19-20 and 30,

Township 8 North, Range 5 East.

The parties of the second part also agree to cut,

skid, haul and deliver to the railroad at Banks,

Idaho, and load on cars any other timber that may
be contracted or purchased by the party of the first
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part in that same locality which is al^out th(^ aver-

age logging condition.

It is agreed the parties of the second part are to

1)ay all cost of moving and building camp, building

of roads, culverts and bridges and any and all other

costs with the exception of paying the cost and

securing logging road right-of-way which the party

of the first part agrees to pay.

The price to be paid by the party of the first

part to the parties of the second part for the entire

logging operation from tree to the loading of logs

on cars at Banks, Idaho, is to be Seventeen Dollars

($17.00) per M.

It is understood logging operations will be per-

mitted to start in Bunch, Horn and Wash Creeks

area just as soon as the present Danskin Creek con-

tract is completed to the entire satisfaction of the

party of the first part and the United States Forest.

Aside from the above changes, all other pro-

visions of the now existing contract known as the

Danskin area contract dated March 31, 1945, and

the amendment dated September 29, 1945, are to

remain exactly the same.

In Witness Whereof, the parties have hereunto

set their hands and seals this 14th day of Decem-

ber, 1945.

THE HALLACK & HOWARD LUMBER COM-
PANY, a Corporation.

By /s/ U. R. ARMSTRONG,
Manager, Party of the First

Part.
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/s/ OWEN S. SMITH,

/s/ W. O. BEDAL,
Parties of the Second Part.

Witness

/s/ O. M. CARLSON,

/s/ J. A. HOOD.

Third Amendment to Existing

Logging Contract

The following is a third amendment to a now

existing contract dated 31st day of March, 1945,

amendment dated the 29th day of September, 1945,

and amendment dated the 14th day of December,

1945, between the Hallack & Howard Lumber Com-

pany, a corporation organized and authorized to do

business in the State of Idaho, party of the first

part, and Owen S. Smith and W. O. Bedal, now of

Garden Valley, Idaho, parties of the second part:

The parties of the second part agree to cut, skid,

haul and deliver to the Railroad at Banks, Idaho,

which is known as the Banks landing, and load on

railroad cars all of the timber the party of the first

part now has purchased or contracted from the

United States Forest Service, known as the Scriver

Creek and Six Mile Creek timber tract estimated

to be Seventeen (17) Million feet more or less.

The timber under contract and to be cut, skidded,

hauled and loaded on cars is to be all species

marked by the IT. S. Forest Service for cutting.

The timber purchased or now under contract by
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the party of the first part is more specifically de-

scribed as in Sections 5-6-7-9-17-18-19-20 and 30,

Twp. 10 N., Range 4 East; Sections 27-28-29-31-

32-33 and 34, Twp. 11 North, Range 4 East, all in

the Scriver Creek drainage, and Sections 10-11-12-

13-14-15 and 22, Twp. 11 N., Range 4 East; Sec-

tions 7 & 18, Twp. 11 North, Range 5 East. All in

Six Mile Creek drainage.

In addition to the above-described areas this

contract also covers any timber outside the sale

boundary agreed upon to take between the parties

of the second part and the U. S. Forest Officer in

charge.

The parties of the second part also agree to cut,

skid, haul and deliver to the Banks landing and

load on cars any other timber that may be con-

tracted or purchased by the party of the first part

in that same locality which is of about the average

logging condition.

The price to be paid by the party of the first

part to the parties of the second parties for the

entire logging operation from tree to the loading

of logs on the railroad cars at Banks, Idaho, is to

be Nineteen Dollars ($19.00) per M.

It is understood logging operations will be per-

mitted to start in Scriver Creek and Six Mile Creek

area just as soon as the present contract on Bunch,

Horn and Wash Creeks is completed to the entire

satisfaction of the party of the first part and the

United States Forest Service.

Aside from the above changes, all other provi-

sions of the now existing contract dated March
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14th, 1945, are to remain exactly the same,

and amendment to amendment dated December

31st, 1945, amendment dated September 29th, 1945,

Witness Whereof, the parties have hereunto set

their hands and seal this day of February,

1947.

THE HALLACK & HOWARD LUMBER CO., a

Corporation.

/s/ U. R. ARMSTRONG,
Manager,

Party of the First Part.

/s/ OWEN S. SMITH,

/s/ W. O. BEDAL.

Witness

/s/ W. H. PATTERSON,

/s/ J. L. WILLIAMS,

/s/ H. N. SMITH,

/s/ JOEL R. FISHER.
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Fifth Amendment to Existing

Logging Contract

Whereas, the above and foregoing Logging Con-

tract dated the 31st day of March, 1945, by and

between the HaUack & Howard Lumber Company,

a corporation, as Party of the First Part, and

Oliver Bedal and Owen S. Smith, as Parties of the

Second Part, has been amended from time to time;

and

Whereas, the Partnership heretofore existing

between Oliver Bedal (W. O. Bedal) and Owen S.

Smith has been dissolved, and it is desired that the

above and foregoing logging contract and all of the

amendments thereto be carried on and completed

by W. O. Bedal;

Now, Therefore, for and in consideration of the

premises, it is hereby agreed by and between the

Parties hereto as follows

:

I.

That W. O. Bedal shall be substituted for and

in the place of himself and the said Owen S. Smith,

and that the said Owen S. Smith shall have no

further interest in and to the above and foregoing

contract and all amendments thereto, and that the

said W. O. Bedal shall continue under said contract

and amendments, and discharge all the duties here-

tofore performed by him and the said Owen S.

Smith, and the said Owen S. Smith shall be released
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from any and all further liability under said con-

tract and all amendments thereto.

II.

It is further agreed that any and all payments

hereafter made under said contract and amend-

ments shall be made to the said W. O. Bedal indi-

vidually, and that the said Owen S. Smith shall

have no interest in said payments and no interest

in said contract or any amendments thereto.

In Witness Whereof, the Parties hereto have

hereunto set their hands and seals the 7th day of

May, 1949.

HALLACK & HOWARD
LUMBER COMPANY,

By /s/ U. R. ARMSTRONG,

/s/ W. O. BEDAL,

/s/ OWEN S. SMITH.

Witnesses

:

/s/ JEROME A. REININGER,

/s/ H. H. PRESTEL.
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EXHIBIT "E"

Oscar W. Worthwiiie

Attorney and Counselor

Idaho Building

October 14, 1952.

Mr. Wm. O. Bedal

Crouch, Idaho

and

Truck Insurance Exchange

2229 State Street

Boise, Idaho

Dear Sirs:

Re : Oregon Short Line Railroad Company, a

corporation, and Union Pacific Railroad

Company, a corporation, vs. The Hallack

and Howard Lumber Company, a cor-

poration. No. 2944.

This is to advise you, and each of you, that the

Union Pacific Railroad Company, a corporation,

and the Oregon Short Line Railroad Company, a

corporation, lias commenced an action in the United

States District Court, for the District of Idaho,

Southern Division, against The Hallack and How-

ard Lumber Company, a corporation, and the Sum-

mons in said case was served on October 8, 1952.

I am attaching hereto a copy of the complaint to

which no answer has as yet been filed by the De-

fendant, The Hallack and How^ard Lumber Com-

pany.
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As you know The Hallack and Howard Lumber

Company was in no way responsible for the in-

juries suffered by A. M. Powell, at Banks, Boise

County, Idaho, on September 15, 1949.

Under date of January 10, 1951, The Hallack and

Hovv'ard Lumber Company advised Wm. O. Bedal

of the pendency of the action by A. M. Powell and

the demand by the Union Pacific Railroad Company

that we defend that action and that the Union Pacific

Railroad Company would attempt to compel The

Hallack and Howard Lumber Company to pay any

judgment entered against it in that action.

As you know by virtue of the logging contract

entered into between The Hallack and Howard
Lumber Company and Wm. O. Bedal and Owen S.

Smith under date of March 31st, 1945, as amended

on various occasions, and which Wm. O. Bedal

assumed individually by the fifth amendment to

said contract dated May 7, 1949, The Hallack and

Howard Lumber Company was to be held harmless

from any claims arising on account of the opera-

tions of Wm. O. Bedal, and in which contract Wm.
0. Bedal further agreed that all trucks and drivers

were to be covered by insurance to take care of

public liability and property damage, such insur-

ance to specifically name and protect The Hallack

and Howard Lumber Company in case of possible

accident involving persons or proi:>erty not con-

nected with or owned by the parties to the contract.

We have been advised by an Agent of t]io I'ruck
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Insurance Exchange that the said Truck Insurance

Exchange had issued to Wm. O. Bedal a Compre-

hensive General Liability Policy of insurance and

that The Hallack and Howard Lumber Company
was fully protected, and that Wm. O. Bedal and

The Hallack and Howard Lumber Company was

fully covered and protected on September 15, 1949,

when A. M. Powell was injured.

This letter is to advise you, and each of you, tliat

The Hallack and Howard Lumber Company hereby

tenders to you, and each of you, the defense of the

present pending action, and demands that you, and

each of you, hold it harmless on account of said

action, and that you, and each of you, appear in

and defend the action now pending in the LTnited

States District Court, for the District of Idaho,

Southern Division, as between the Oregon Short

Line Railroad Company and the Union Pacific

Railroad Company, Plaintiffs, against The Hallack

and Howard Lumber Company, Defendant.

That an appearance must be made within twenty

(20) days from October 8th, 1952.

Yours very truly,

THE HALLACK AND
HOWARD LUMBER CO.

By /s/ OSCAR W. WORTHWINE,
Its Attorney.

OWWrdw
'

ends
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Registered Mail

Return Receipt Requested.

January 10, 1951.

Mr. W. Oliver Bedal

Crouch,

Idaho

Dear Mr. Bedal

:

We enclose a copy of a Complaint in the case of

A. M. Powell vs. Union Pacific Railroad Company,

being No. 2776 on the docket of the United States

District Court for the District of Idaho, Southern

Division, for judgment against said Railroad in the

sum of $45,000.00 for injuries sustained by Plaintiff

as the result of being struck by a log at the log

bunker near Banks, Idaho.

The Ha]lack and Howard Lumber Company has

been advised by the Railroad Company that it will

hold the Lumber Company liable under the terms

of a Leasehold Agreement between the Railroad

and The Hallack and Howard Lumber Company of

tlie log loading site on which the log bunker

referred to is located.

As you know, by virtue of the logging contract

entered into between The Hallack and Howaid
Lumber Company, yourself and Owen S. Smith

dated March 31, 1945, as amended on 'various oc-

casions, and which you assumed individually by a

Fifth Amendment to said logging contract dated
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May 7, 1949, The Hallack and Howard Lumber
Company was to be held harmless for any claims

whatsoever incurred by you, your agents, servants,

employees, etc., and further you agreed that all

trucks and drivers were to be covered by insurance

to take care of public liability and property damage,

such insurance to specifically name and protect The

Hallack and Howard Lumber Company in case of

possible accident involving persons or property not

connected with or owned by the parties to this con-

tract. We understand that you did carry liability

insurance as called for by the logging contract.

This letter is to advise you that The Hallack and

Howard Lumber Company will look to you and your

insurance carrier to hold harmless The Hallack and

Howard Lumber Company from any liability what-

soever in this matter.

We will appreciate it if you will advise us as to

the liability insurance carried by you, the amount

and the name of the insurance carrier.

Very truly yours,

PHELPS & PHELPS,

By HORACE F. PHELPS.
HFP:J

TEndorsedl: Filed November 14, 1952.
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[Title of District Court and Cause.]

AFFIDAVIT OF MAILING

State of Idaho,

County of Ada—ss.

D. O. Wilcox, Being first duly sworn, deposes

and says

:

That she is a citizen of the United States, over the

age of twenty-one years, and that she is a Clerk

and Secretary employed at Boise, Idaho, by Oscar

W. Worthwine, Attorney at law ; that upon the 14th

day of November, 1952, at the request of said Oscar

W. Worthwine she deposited in the United States

Post Office at Boise, Idaho, postage prepaid. Motion

and Order to bring in W. O. Bedal as a Third-Party

Defendant in the above-captioned matter, together

with Summons and Third Party Complaint to

:

L. H. Anderson,

Attorney at Law,

312 Carlson Building,

P Box 530,

Pocatello, Idaho.

and that said envelope containing said documents

was securely sealed and had sufficient postage

thereon to carry the same to the above-named person

at his address in Pocatello, Idaho, and that there is

a United States mail route from Boise, Idaho, to

said Pocatello, Idaho.

/s/ D. 0. WILCOX.
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Subscribed and Sworn to before me this 14th day

of November, 1952.

[Seal] /s/ RANDALL WALLIS,
Notary Public for Idaho.

[Endorsed] : Filed November 18, 1952.

[Title of District Court and Cause.]

SUMMONS

To the Above-Named Tliiid-Party Defendant:

You are Hereby Summoned and required to serve

upon Bryan P. Leverich, 10 South Main Street,

Salt Lake City, Utah, and L. H. Anderson, E. H.

Casterline and E. C. Phoenix, 312 Carlson Building,

P. O. Box 530, Pocatello, Idaho, Attorneys for

Plaintiifs, and Oscar W. Worthwine, 401 Idaho

Building, P. O. Box 737, Boise, Idaho, Attorney for

Defendant and Third-Party Plaintiff, an Answer

to the Third Party Complaint which is herewith

served upon you, and an Answer to the Complaint of

the Plaintiffs, a copy of which is herewith served

upon you, within twenty (20) days after the service

of this Summons upon you exclusive of the day of

service. If you fail to do so, judgment by default

will be taken against you for the relief demanded in

the Third Party Complaint.
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[Seal] /s/ ED M. BRYAN,
Clerk of the Court.

By /s/ BILLIE BRYAN,
Deputy.

Dated November 14, 1952.

Return on Service of Writ attached.

[Endorsed]: Filed November 25, 1952.

[Title of District Court and Cause.]

MOTION TO DISMISS ORIGINAL
COMPLAINT

Comes Now the third-part}^ defendant and moves

the Court as follows:

I.

To dismiss the complaint insofar as third-party

defendant is concerned, upon the following ground

:

A. That said complaint fails to state a claim

against the third-party defendant upon which re-

lief can be granted.

/s/ LAUREL E. ELAM,

/s/ CARL A. BURKE,

/s/ FRED M. TAYLOR,
Attorneys for Third-Party

Defendant.

Service and receipt of Copy acknowledged.

[Endorsed] : Filed January 14, 1953.
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["ritle of District Court and Cause.]

MOTION FOR MORE DEFINITE STATEMENT

Comes Now third party defendant and makes this

motion for a more definite statement in the follow-

ing particulars, to wit

:

That in the first count of third party complaint,

in Paragraph II thereof, it cannot be determined

whether or not the negligence alleged consisted in

permitting the log bunker to become filled with

bark, limbs, dirt and other debris, or whether the

negligence complained of consisted of failing to re-

move splinters from the logs, or whether the neg-

ligence complained of was the method of unloading

the logs.

That third party defendant therefore moves for a

more definite statement with reference to said acts

of negligence.

Dated this 12th day of January, 1953.

/s/ LAUREL E. ELAM,

/s/ CARL A. BURKE,

/s/ FRED M. TAYLOR,

Attorneys for Third-Party

Defendant.

Service and Receipt of Co])y acknowledged.

[Endorsed] : Filed January 14, 1953.
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[Title of District Court and Cause.]

MOTION TO STRIKE
Third party defendant moves the Court that the

first count of the third party complaint be stricken,

on the ground that the same is not a proper pro-

ceeding in connection with the main suit herein and

does not set forth facts which are material and

pertinent as a third party action.

Third party defeiidant further moves the Court

that the second count of the third party complaint

be stricken, on the ground that the same is not a

proper proceeding in connection with the main suit

herein and does not set forth facts which are ma-

terial and pertinent as a third party action.

Dated this 12th day of January, 1953.

/s/ LAUREL E. ELAM,

/s/ CARL A. BURKE,

/s/ FRED M. TAYLOR,

Attorneys for Third-Party

Defendant.

Service and Receipt of Copy acknowledged.

[Endorsed]: Filed Jajuiary 14, 1953.
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[Title of District Court and Cause.]

MOTION TO DISMISS

Comes Now the third-party defendant, and moves

the Court as follows:

I.

To dismiss the first count of the third party com-

l)laint upon the following ground:

A. That said first count of said third party com-

plaint fails to state a claim against the third party

defendant upon which relief can be granted.

Third party defendant also moves the Court as

follows

:

I.

To dismiss the second count of the third party

complaint upon the following ground:

A. That said second count of said third party

comj)h\int fails to state a claim against the third

party defendant upon which relief can be granted.

This motion is made upon the records and files in

this cause.

Dated this 12th day of January, 1953.

/s/ LAUREL E. ELAM,

/s/ CARL A. BURKE,

/s/ FRED M. TAYLOR,

Attorneys for Third-Party

Defendant.

Service and Receipt of Copy acknowledged.

[Endorsed] : Filed January 14, 1953.
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[Title of District Court and Cause.]

STIPULATION

It is Hereb}^ Stipulated by and between Plain-

tiffs, the Defendant and Third-Party Plaintiff, and

the Third-Party Defendant that the Defendant and

Third-Party Plaintiff shall immediately file their

Brief on the Motions now pending and that the

Third-Party Defendant shall have thirty (30) days

from this date within which to file his brief, and

that the Plaintiffs shall have twenty (20) days

thereafter within which to file and serve their brief.

Dated : February 25, 1953.

/s/ BRYAN P. LEVERICH,

/s/ L. H. ANDERSON,

/s/ E. H. CASTERLIN,

/s/ E. C. PHOENIX,
Attorneys for Plaintiffs.

/s/ OSCAR W. WORTHWINE,
Attorney for Defendant and

Third-Party Plaintiff.

/s/ LAUREL E. ELAM,

/s/ CARL A. BURKE,
Attorney for Third-Party

Defendant.
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ORDER

Pursuant to the foregoing Stipulation, it is

Hereby Ordered that Defendant and Third-Party

Plaintiff shall immediately file their Brief on the

motions now pending, and that Third-Party De-

fendant shall have thirty (30) days from this date

within which to tile his brief, and that Plaintiffs

shall have twenty (20) days thereafter within which

to file and serve their brief.

Dated: February 27th, 1953.

/s/ CHASE A. CLARK,
District Judge.

[Endorsed] : Filed February 27, 1953.

[Title of District Court and Cause.]

AMENDMENT TO THIRD-PARTY
COMPLAINT

Comes Now, The Hallack and Howard Lumber

Company, a corporation, the Third-Party Plaintiff

herein, and before any responsive pleading has been

filed to its Third-Party Complaint and amends its

Third-Party Complaint on file herein by adding

thereto a new paragraph to the First Count in said

Third-Party Complaint, the same to follow Para-

graph IX, said new Paragraph being numbered

*'X," and on pages numbered 4-a and 4-b; that said

amendment is hereto attached.
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Dated this 1st day of April, 1953.

/s/ OSCAR W. WORTHWINE,
Attorney for Defendant and

Third-Party Plainti:^.

X.

That on or about the 13th day of April, 1950, the

said A. M. Powell, by an instrument in writing,

notified this Defendant and Third-Party Plaintiff

about his said claim against the Union Pacific Rail-

road Company and this Third-Party Plaintiff aris-

ing out of the facts set forth above herein.

That on April 25, 1950, this Defendant and Third-

Party Plaintiff, by letter, notified the said W. O.

Bedal, the Third-Party Defendant, that it had re-

ceived the written claim from the said A. M. Powell,

and at that time forwarded to the said W. O. Bedal

a cop3^ of the claim asserted by the said A. M. Powell.

That on or about the 3rd day of October, 1950,

the said A. M. Powell filed the action in the United

States District Court, for the District of Idaho,

Soutlicrn Division, referred to in the complaint of

the Plaintiffs in this action.

That on or about January 10, 1951, this Defend-

ant and Third-Party Plaintiff, in writing, by reg-

istered mail, notified the said W. O. Bedal, the

Third-Party Defendant, of the filing of said com-

plaint by the said A. M. Powell, and enclosed there-

with a copy of the said complaint filed by the said

A. M. I^owell, and at that time and in that manner
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notified the said Third-Party Defendant, W. 0.

Bedal, among other things, as follows:

"This letter is to advise you that the Hallack

and Howard Lumber Company will look to you

and your insurance carrier to hold harmless

the Hallack and Howard Lumber Company

from any liability whatever in this matter."

aJl of which more fully ap]}ears from a copy of that

certain letter from the Attorneys for the Defendant

and Third-Party Plaintiff, Messrs. Pheljjs & Phelps,

Denver, Colorado, who, at the time, were acting for

this Defendant and Third-Party Plaintiff, a copy

of which letter is hereto attached and marked Ex-

hibit "F," and ])y this reference is hereby made a

part hereof.

That the said W. O. Bedal, the Third-Party De-

fendant, failed and refused to defend the case of

A. M. Powell against the Union Pacific Railroad

Company, and failed and refused to pay the claim

of the said A. M. Powell, and has failed and refused

to hold this Third-Party Plaintiff harmless.

That the said cause of A. M. Powell, Plaintiff,

versus the Union Pacific Railroad Company, De-

fendant, was tried in the above-entitled Court be-

fore the Court and jury commencing on the 26th

day of February, 1951.
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EXHIBIT F

[Exhibit F attached is identical to Exhibit F at-

tached to Exhibit A of the Motion to Bring in Third

Party Defendant; see page 52 of this printed rec-

ord.]

Asknowledgment of service attached.

[Endorsed] : Filed April 1, 1953.

[Title of District Court and Cause.]

STIPULATION

It is Stipulated by and between plaintiffs, de-

fendant and third party plaintiff, and third party

defendant, that the motions which have heretofore

been made by third party defendant shall apply to

the third party complaint, as amended.

It is Further Stipulated that the parties may have

additional time to file briefs as follows:

Third party plaintiff twenty (20) days from the

date hereof, and third party defendant twenty (20)

days after receipt of brief from third party plain-

tiff*; plaintiffs twenty days thereafter.

Dated: April 6, 1953.

/s/ BRYAN P. LEVERICH,

/s/ L. H. ANDERSON,

/s/ E. H. CASTERLIN,

/s/ E. C. PHOENIX,
Attorneys for Plaintiffs.
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/s/ OSCAR W. WORTHWINE,
Attorney for Defendant and

Third-Party Plaintiff.

/s/ CARL P. BURKE,

/s/ CARL A. BURKE,

/s/ LAUREL ELAM,

/s/ FRED TAYLOR,
Attorneys for Third-Party

Defendant.

[Endorsed]: Filed April 7, 1953.

[Title of District Court and Cause.]

MINUTE ORDER—APRIL 8, 1953

Upon stipulation of counsel and the Court being

advised, it is ordered that the third party plaintiff

have 20 days from this date to file their brief, the

third party defendant the 20 days following, to file

their brief and the plaintiffs the 20 days thereafter

to file their brief.

[Title of District Court and Cause.]

ORDER

This cause is before the Court upon the Third

Party Defendant's Motion to Strike, Motion to Dis-

miss, and Motion for More Definite Statement. This

matter having })een fully presented to the Court by



66 W. O. Beddl vs.

numerous briefs presented by respective counsel,

and the court having considered the same,

It is the opinion of the Court that the Motion to

Dismiss and the Motion to Strike should be denied.

It is further the opinion of the Court that there

being other ways to obtain the information desired,

the Motion for a More Definite Statement should be

denied.

Now, Therefore, It Is Hereby Ordered that the

Motion to Dismiss, the Motion to Strike, and the

Motion for More Definite Statement be and the same

hereby are denied.

Dated this 22nd day of July, 1953.

/s/ CHASE A. CLARK,
District Judge.

[Endorsed]: Filed July 22, 1953.

[Title of District Court and Cause.]

ORDER

This Cause is before the Court upon the Third

Party Defendant's Motion to Dismiss the Original

Complaint and further upon Defendant's Motion to

Dismiss the Original Complaint and having been

fully presented to the Court by respective counsel

and the Court having considered the same;

It is the opinion of the Court that the Motion

of the Third Party Defendant to Dismiss the Origi-

nal Comphiint and the Defendant's Motion to Dis-

miss the Original Comi)]aint should be denied.
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Now, Therefore^, It Is Hereby Ordered that the

said Motions of the Defendant and the Third Party

Defendant be and the same hereby are denied.

Dated this 22nd day of July, 1953.

/s/ CHASE A. CLARK,
District Judge.

[Endorsed] : Filed July 24, 1953.

[Title of District Court and Cause.]

STIPULATION

It Is Hereby Stipulated and Agreed by and be-

tween the Attorneys of record for the Plaintiffs and

the Defendant that the Defendant, The Hallack and

Howard Lumber Company, a corporation, may have

and take until the 20th day of August, 1953, in

which to prepare, serve and file its answer to the

complaint of the Plaintiffs on file herein.

Dated this 28th day of July, 1953.

/s/ BRYAN P. LEVERICH,

/s/ L. H. ANDERSON,

/s/ E. H. CASTERLIN,

/s/ E. C. PHOENIX,
Attorneys for Plaintiffs.

/s/ OSCAR W. WORTHWINE,
Attorney for Defendant and

Third-Party Plaintiff.

[Endorsed] : Filed July 29, 1953.
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[Title of District Court and Cause.]

ANSWER OF DEFENDANT AND THIRD-
PARTY PLAINTIFF TO PLAINTIFFS'
COMPLAINT

Comes Now, the Defendant, The Hallack and

Howard Lumber Company, a corporation, and for

answer to Plaintiffs' complaint filed herein denies

each and every allegation therein contained not

hereinafter expressly admitted or denied.

I.

Answering Paragraph I of said complaint the

Defendant admits the allegations therein contained.

II.

Answering Paragraph II of said complaint the

Defendant admits the execution and delivery of the

Lease, a true copy of which is attached to Plaintiffs'

complaint and marked Exhiibt "A," and denies

each and every other allegation in said Paragraph

II contained.

III.

Answering Paragraph III of said complaint the

Defendant admits that on or about September 15,

1949, the aforesaid Lease Agreement was in full

force and effect, and admits that on said date a

piece of timber, or a slab or splinter broke off one

of the logs that were being unloaded and struck one

A. M. Powell, a car inspector employed by the

Plaintiff, Union Pacific Railroad Company, and in-

jured him. Defendant denies each and every other
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allegation contained in said Paragraph III of said

complaint.

Further answering the allegations contained in

said Paragraph III the Defendant alleges the facts

to be that at the time the said A. M. Powell was

injured that the said leased premises were in the

exclusive charge and control of W. 0. Bedal the

Third-Party Defendant herein, an Independent con-

tractor, his servants, agents and employees, and that

any logs that were miloaded were being unloaded by

said Third-Party Defendant as an independent con-

tractor, and that this Defendant had nothing what-

soever to do with the condition of said premises, the

construction or maintenance of said log bunker, or

the unloading of said logs, or with the reloading of

the same on railroad cars, and in no manner whatso-

ever contributed directly or indirectly to any in-

jury suffered by the said A. M. Powell, and that any

injury suffered by the said A. M. Powell was caused

by the negligence of the said W. O. Bedal, his

servants, agents and employees.

IV.

Answering Paragraph IV of said complaint the

Defendant admits that on the 23rd day of October,

1950, A. M. Powell filed an action in the United

States District Court, for the District of Idaho,

Southern Division, against one of the Plaintiffs

herein. Union Pacific Railroad Company, for in-

juries and damages sustained by him and demanding

judgment in the amount of $45,000.00. Defendant
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denies each and every other allegation contained in

said Paragraph IV of said complaint.

V.

Answering Paragraph V of said complaint the

Defendant admits the allegations therein contained.

VI.

Answering Paragraph VI of said complaint the

Defendant admits the allegations therein contained.

VII.

Answering Paragraph VII of said complaint the

Defendant admits that the Union Pacific Railroad

Company, one of the Plaintiffs herein, compromised

said judgment by paying to the said A. M. Powell

a sum of money, and that said judgment was fully

satisfied, but as to the amount of money paid under

said compromise settlement this Defendant has not

sufficient information or belief to enable it to form

an opinion as to the exact amount paid, and there-

fore, denies that the amount paid by the Union

Pacific Railroad Company to the said A. M. Powell

was in excess of the sum of $14,094.14.

VIII.

Answering Paragraph VIII of said complaint the

Defendant admits that it has not paid the Plain-

tiffs any part of the damages or expenses incurred

by the Plaintiffs in the action of A. M. Powell

versus Union Pacific Railroad Company, and De-

fendant denies each and every other allegation in

said Paragraph VIII contained.
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IX.

Answering Paragraph IX of said complaint the

Defendant denies each and every allegation therein

contained.

Further Special and Affirmative Defense

As a further special and affirmative defense the

Defendant alleges

:

I.

That on September 15, 1949, at the time the said

A. M. Powell was injured the leased premises were

occupied and used by the said W. O. Bedal, the

Third-Party Defendant in this action, and at said

time the said W. 0. Bedal, his servants, agents and

employees, had the exclusive charge and control of

the said log loading bunker at Banks, Idaho, and

that the said W. O. Bedal had charge of the un-

loading of the logs from the trucks and the re-

loading of the same onto railroad cars and that any

injuries suffered by the said A. M. Powell on ac-

count of the negligence of any person or persons

w^as suffered because of the negligence of the

the said W. O. Bedal, all of which is more fully set

forth in this Defendant's Third-Party Complaint

filed against the said W. O. Bedal, and all of which

is hereby by this reference incorporated herein.

Wherefore, Defendant having fully answered,

prays to be hence dismissed with just costs and dis-

bursements herein incurred.
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/&/ OSCAR W, WORTHWINE,
/s/ J. L. EBERLE,

Attorneys for Defendant and

Third-Party Plaintiff.

Acknowledgment of Service and Certificate of

Copy attached.

[Endorsed] : Filed August 19, 1953.

[Title of District Court and Cause.]

ANSWER OF THIRD PARTY DEFENDANT
TO PLAINTIFFS' COMPLAINT AND TO
THIRD PARTY COMPLAINT

Comes Now the Third-Party Defendant, W. 0.

Bedal, and for answer to plaintiffs' complaint filed

herein. Denies each and every allegation therein

contained not hereinafter expressly Admitted or

denied.

I.

Answering paragraph I of said complaint the

Third-Party Defendant admits the allegations

therein contained.

II.

Answering paragraph II of said complaint the

Third-Party Defendant admits the execution and

delivery of lease, a true copy of which is attached

to plaintiffs' complaint and marked Exhibit "A"
and Denies each and every other allegation in

])ai;i,ui'a])h II contained.
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III.

Answering paragraph III of said complaint the

Third-Party defendant admits that on or about

September 15th, 1949, the said lease agreement

was in full force and effect, and denies each and

every other allegation contained in said paragraph

III of said complaint.

IV.

Answering paragraph lY of said complaint the

said Third-Party defendant Admits that on the

23rd day of October, 1950, A.M. Powell filed an

action in the United States District Court for the

District of Idaho, Southern Division, against one

of the plaintiffs herein. Union Pacific Railroad

Company, for injuries and damages claimed to be

sustained by him and demanding judgment in the

amount of $45,000.00; denies each and every other

allegation contained in paragraph IV of said com-

plaint.

V.

Answering paragraph V of said complaint Third-

Party Defendant has not sufficient information or

belief to enable him to answer said allegations and

therefore denies each and every allegation of para-

graph V.

VI.

Answering paragraph VI of said complaint,

Third-Party Defendant admits the allegations of

the first nine lines of said paragraph; that Third-

Party Defendant does not have sufficient informa-

tion or belief to enable him to answer the ])aianee
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of said paragi-aph, and therefore denies the balance

of said paragi'aph VI.

VII.

Answering paragraph VII, Third-Party Defend-

ant does not have sufficient information or belief

on which to answer said allegations, and therefore

denies all the allegations of said paragraph VII.

VIII.

Answering paragraph VIII of said complaint,

Third-Party Defendant does not have sufficient

information and belief to enable him to answer the

allegations of said paragraph and therefore denies

each and every allegation thereof.

IX.

Answering paragraph IX of said complaint,

Third-Party Defendant denies each and every alle-

gation therein contained.

Further Special and Affirmative Defenses:

I.

Third-Party Defendant hereby refers to his spe-

cial and affirmative defenses to the complaint of

Third-Party Plaintiff and by this reference incor-

porates the same as special and affirmative de-

fenses to the complaint.

Comes Now the Third-Party Defendant, W. O.

Bedal, and for answer to the complaint of Third-

Party Plaintiff filed herein, denies each and every

allegation therein contained not hereinafter ex-

pressly admitted or denied.
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First Count

I.

Answering paragraph I of said Third-Party Com-

plaint, Third-Party Defendant admits the allega-

tions thereof.

II.

Answering paragraph II of said Third-Party

Complaint Third-Party Defendant admits the alle-

gations thereof.

III.

In answer to paragraph III of said Third-Party

Complaint Third-Party Defendant admits the alle-

gations thereof.

IV.

In answer to paragraph IV of said Third-Party

Complaint Third-Party Defendant admits that he

was operating under said contract as an independ-

ent contractor ; denies the other allegations of para-

graph IV.

V.

Admits that on or about the 15th day of Septem-

ber, while Third-Party Defendant was unloading

logs at Banks, Idaho, under said logging contract,

a piece of timber broke off and struck A. M. Powell,

an employee of Union Pacific Railroad Company,

and admits that said A. M. Powell obtained against

Union Pacific Railroad Company a judgment, a

copy of which is attached as Exhibit "C" to Third-

Part}' Complaint, and in this connection Third-

Party Defendant alleges the fact to be that said

accident did not occur ])y reason of any negligence
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whatsoever on the part of said Third-Party Defend-

ant; Third-Party Defendant further alleges that

any injuries received by said A. M. Powell resulted

from the contributory negligence on the part of A.

M. Powell, and that the contributory negligence on

the part of A. M. Powell was the proximate cause

of said accident and the injuries resulting there-

from, all of which is more particularly set forth in

the affirmative defense set forth below.

VI.

Denies the allegations of paragraphs VI, VII and

VIII of said Third-Party Complaint.

VII.

Admits the allegations of paragraphs IX and X
of said Third-Party Complaint.

Second Count

I.

Third-Party Defendant denies each and every

allegation of said second count except such as are

specifically admitted herein.

II.

Denies each and every allegation of paragraph

II except that Third-Party Defendant admits that

at said time the Third-Party Defendant was an in-

dependent contractor and was not the servant, agent

or employee of Third-Party Plaintiff.

First Further Special and Affirmative Defense to

Each Count:

As a further, special and affirmative defense to
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each of the Counts of Third-Party Complaint,

Third-Party Defendant alleges

;

I.

That the judgment obtained against Union Pa-

cific Railroad Company by A. M. Powell is not res

judicata as to this Third-Party Defendant; that

the issues involved in said suit against the Union

Pacific Railroad Company are not the same issues

as would have been involved in a suit against this

Third-Party Defendant. For one thing, the issues

of negligence in the Powell case was the failure of

the Railroad Company to furnish Powell a safe

place to work. The place furnished him to work

w^as below the spot where Bedal unloaded logs.

It was alleged in the complaint:

''That the method of unloading logs from the

trucks down said incline was hazardous and

dangerous to the life and limb of persons near

said log bunker, as Defendants knew, or by the

exercise of reasonable care, could and should

have known."

The unloading was not a negligent act. It was by

its nature hazardous and dangerous. The question

determined by the jury was whether the Railroad

Company in furnishing a place to work down below

the hazardous and dangerous operations was

negligent.

In the second place, contributory negligence on

the part of A. M. Powell was not, and could not
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be set up as a defense. The Court instructed the

jury as follows:

"You are instructed that under the terms

of the Federal Employers' Liability Act, which

is the act under which this action is brought,

if you find that the defendant, Union Pacific

Railroad, was guilty of any negligence whatso-

ever as alleged in the complaint and you further

find that such negligence proximately con-

tributed to plaintiff's injury, if you find there

was any injury, then you are advised that the

plaintiff has met the requirement of the law

concerning the proof of negligence."

And again:

"The Employers' Liability Act, heretofore

mentioned provides: 'In all actions brought

against such common carrier by railroad under

or by virtue of any of the provisions of this

chapter to recover damages for personal in-

juries to any employee, the fact that the em-

ployee may have been guilty of contributory

negligence shall not bar a recovery but the dam-

ages shall bo diminished by the jury in pro-

portion to the amount of negligence attributable

to such employee.'
"

In the third place, the assumption of risk could

not be pleaded. The jury was instructed

:

"It is no defense for the defendant, the

Union Pacific Railroad Company, to claim that

the plaintiff assumed the risks connected with
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his employment as a car inspector. In these

cases the defense of assumption of risk has

been eliminated/'

In the fourth place, the defense of the accident

being an ''unavoidable accident" was not at issue

and could not be at issue in that case.

Second Further Special and Affirmative Defense

to Each Count:

As a second, further special and affirmative de-

fense to each of the Counts of Third-Party Com-

plaint, Third-Party Defendant alleges:

I.

That the Union Pacific Railroad Company gave

no notice of pendency of action to Third-Party De-

fendant in connection with said Powell case; that

the action against the Railroad Company was

brought under the Federal Liability Act; that

Third-Party Defendant was not a party to that

action, and no request was made by the Union

Pacific Railroad Company that Third-Party De-

fendant ))e made a party; that even though the

attempt had been made to make Bedal a party in

that suit it would have been impossible to have

tried the issues which must be raised in a suit

against Bedal in the same action which involves the

Federal Employers' Liability Act. Reference is

hereby made to the first affirmative defense and the

same incorporated herein as a part of this second

affirmative defense.
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Third Further Special and Affirmative Defense to

Each Count:

As a third, further special and affirmative defense

to each of the Counts of Third-Party Complaint,

Third-Party Defendant alleges:

I.

The injuries sustained by A. M. Powell were the

direct and proximate result of negligence on the

part of A. M. Powell; that his own negligence con-

tributed to and was the proximate cause of any in-

juries sustained by him.

Fourth Further Special and Affirmative Defense to

Each Count:

As a fourth, further special and affirmative de-

fense to each of the Counts of Third-Party Com-

plaint, Third-Party Defendant alleges:

I.

That the accident in which said Powell was in-

jured was, so far as this defendant is concerned, an

unavoidable accident.

Fifth Further Special and Affirmative Defense to

Each Count:

As a fifth, further special and affirmative defense

to each of the Counts of Third-Party Complaint,

Third-Party Defendant alleges:

I.

That said A. M. Powell, in connection with his
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employment as a car inspector, at the place where

he worked and was stationed by his employer, as-

sumed the risks incident to said employment so far

as this Third-Party Defendant is concerned.

Sixth Further Special and Affirmative Defense to

Each Count:

As a sixth, further special and affirmative defense

to each of the Counts of Third-Party Complaint,

Third-Party defendant alleges:

I.

That there was no indemnity agreement, ex-

pressed or implied, whereby Third-Party Defend-

ant indemnifies either Union Pacific Railroad Com-

pany or Hallack & Howard; that there was a writ-

ten contract between Hallack and Howard and

Bedal ; that although Hallack and How^ard already

had a lease from the Railroad Company which in-

corporated a written and specific provision of in-

demnity, it had no such provision in the contract

which it prepared and had Bedal sign; that this

contract which was signed is a contract providing

for work to be done by an independent contractor.

That if there is any implication from the written

contract between Hallack and Howard Lumber
Company and Bedal it is that Bedal would be liable

only in the event of the negligent operation of the

trucks ; such implication arising, if at all, by reason

of the provision for insurance on the trucks. If

tliis is the foundation for any implication Avhatso-



82 W. O. Bedal vs.

ever, such implication would be to the effect there

would be no liability on the part of Bedal except

when he was negligent in the operation of his

trucks.

Seventh Further Special and Affirmative Defense

to Each Count:

As a seventh, further special and affirmative de-

fense to each of the Counts of Third-Party Com-

plaint, Third Party Defendant alleges

:

I.

That said Powell was not under the employment

of Third Party Defendant and was not subject in

any way whatsoever to the supervision of the Third-

Party Defendant; that the presence of said Powell

at any place, at any time, was subject only to the

direction and order of his employer, Union Pacific

Railroad Company, or his own volition; that the

accident was the result of no act of negligence on

the part of said Bedal ; that any splinter or portion

of log which flew through the air was a natural

happening and something to be anticipated by any

one around a logging operation involving the un-

loading of logs.

Eighth Further Special and Affirmative Defense to

Each Count:

As an eighth, further special and affirmative de-

fense to each of the Counts of Third-Party Com-
plaint, Third-Party Defendant alleges:

i
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I.

That the finding of the jury against Union Pa-

cific Railroad Company and the judgment entered in

connection therewith rules out the proposition and

claim that Third-Party Defendant had exclusive

use and occupancy of tlie premises where the acci-

dent occurred; that the finding of the jury was to

the effect and established the fact that Union Pa-

cific Railroad Company was using and occupying the

premises; that if there was any negligence on the

part of Third-Party Defendant such negligence on

his part constituted him a tort feasor along with

Union Pacific Railroad Company; that one joint

tort feasor has no right of action against the other

joint tort feasor.

Wherefore, Third-Party Defendant having fully

answered, prays to be hence dismissed with just

costs and disbursements herein incurred.

/s/ FRED M. TAYLOR,

/s/ CARL P. BURKE,

/s/ LAUREL E. ELAM,
Attorneys for Third-Party

Defendant.

[Endorsed] : Filed August 27, 1953.
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[Title of District Court and Cause.]

REQUEST FOR A JURY

Request is hereby made for a jury under the rules

of this Court.

Dated: September 1, 1953.

/s/ LAUREL E. ELAM,

/s/ FRED M. TAYLOR,
Attorneys for Third-Party

Defendant.

Service of copy acknowledged.

[Endorsed]: Filed September 1, 1953.

[Title of District Court and Cause.]

MOTION TO STRIKE

The plaintiffs, Oregon Short Line Railroad Com-

pany and Union Pacific Railroad Company, move

the Court to strike from the Answer of the Third-

Party Defendant to plaintiffs' Complaint and the

Third-Party Complaint, the following appearing on

page 3 of said Answer:

"Further Special and Affirmative Defenses:

"Third-Party Defendant hereby refers to his

special and affirmative defenses to the com-

plaint of Third-Party Plaintiff and by this

J
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reference incorporates the same as special and

affirmative defenses to the Complaint."

together with each and every *' Further Special and

Affirmative Defense thereafter set forth, for the

reason that said asserted defenses, or either of them,

constitute no defense either in law or fact to plain-

tiffs' action against the defendant and Third-Party

Plaintiff, The Hallack and Howard Lumber Com-

pany, and are redundant or immaterial, or both.'*

That this Motion is made upon the pleadings,

records and files in this action.

Dated, September 3rd, 1953.

/s/ BRYAN P. LEVERICH,

/s/ L. H. ANDERSON,

/s/ E. H. CASTERLIN,

/s/ E. C. PHOENIX,
Attorneys for Plaintiffs.

Affidavit of Service by Mail attached.

[Endorsed] : Filed September 4, 1953.

[Title of District Court and Cause.]

MOTIONS TO STRIKE FROM ANSWER OF
W. O. BEDAL

Defendant and Third-Party Plaintiff, The Hal-

lack and Howard Lumber Company, a corporation,

moves for Orders striking from Third-Party De-
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fendant's Answer the following allegations upon

the grounds that the same are immaterial, imperti-

nent and do not state a sufficient defense in this

action, to wit:

1. Moves to strike the last ten (10) lines of

Paragraph V of the First Count of said Answer

;

2. Moves to strike all of Paragraph I of the

First Further, Special and Affirmative Defense in

said Answer;

3. Moves to strike the Second Further, Special

and Affirmative Defense in said Answer

;

4. Moves to strike the Third Further, Special

and Affirmative Defense in said Answer

;

5. Moves to strike the Fourth Further, Special

and Affirmative Defense in said Answer

;

6. Moves to strike the Fifth Further, Special

and Affirmative Defense in said Answer

;

7. Moves to strike the Sixth Further, Special

and Affirmative Defense in said Answer, excepting

the words:

''that there was a written contract l^etween The

Hallack and Howard Lumber Company and

Bedal."

8. Moves to strike that portion of Paragraph

I of the Seventh Further, Special and Affirmative

Defense commencing with the word "that" in the

sixth line from the top of said Paragraph I to the

end of said Paragraph

;

9. Moves to strike the Eighth Further, Special

and Affirmative Defense in said Answer

;

This motion is made upon the records and files
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in the above-entitled cause, and each of the above

and foregoing paragraphs is a separate motion to

strike.

Dated this 12th day of September, 1953.

/s/ OSCAR W. WORTHWINE,
/s/ J. L. EBERLE,

Attorneys for Defendant and

Third-Party Plaintiff.

Acknowledgment of Service and Certificate of

Copy attached.

[Endorsed] : Filed September 12, 1953.

[Title of District Court and Cause.]

STIPULATION

It Is Hereb}^ Stipulated by and between the

Parties hereto that at the trial of the above-entitled

cause any Party to this action, in lieu of producing

personally the hereinafter named witnesses, may
read })efore the Court and Jury and into the record

in this case the testimony of any or all of the fol-

lowing witnesses who testified in the case of "A. M.

Powell, Plaintiff, versus Union Pacific Railroad

Company, Defendant," Case No. 2776, in the United

Statics District Court for the District of Idaho,

Southern Division, to wit:

Harry F. Hansen

Charles Ritter
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Albert Parrish

Howard Sage

as contained in the transcript of the proceedings

had in said trial prepared and certified to by G. C.

Vaughan, the official Court Reporter; the reading

of said testimony, however, being subject to any

objections for relevancy and materiality.

It Is Further Stipulated That any Party to this

action may have any or all of said witnesses present

in person and have them testify orally at said

trial.

Dated this 15th day of September, 1953.

/s/ L. H. ANDERSON,

/s/ E. H. CASTERLIN,

/s/ E. C. PHOENIX,

/s/ BRYAN P. LEVERICH,
Attorneys for Plaintiffs.

/s/ OSCAR W. WORTHWINE,

/s/ J. L. EBERLE,
Attorneys for Defendant and

Third-Party Plaintiff.

/s/ LAUREL E. ELAM,

/s/ CARL P. BURKE,

/s/ FRED M. TAYLOR,
Attorneys for Third-Party

Defendant.

[Endorsed] : Filed September 15, 1953.
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[Title of District Court and Cause.]

MINUTE ORDER—SEPT. 15, 1953

This cause came on regularly this date in open

court on the motion to strike of the Union Pacific

Railroad Company and the motion to strike of the

Defendant and Third-Party Plaintiff, The Hallack

& Howard Lumber Company, L. H. Anderson ap-

pearing on behalf of the Union Pacific Railroad

Company, Oscar Worthwine appearing for the De-

fendant, The Hallack & Howard Lumber Company,

and Carl A. Burke appearing for the Third-Party

Defendant.

After hearing respective counsel, the Court

granted the motion to strike as it pertains to the

LTnion Pacific Railroad Company, and took under

advisement the motion to strike of the Defendant

and Third-Party Plaintiff.

[Title of District Court and Cause.]

ORDER OVERRULING MOTION TO STRIKE

The Defendant and Third-Party Plaintiff having

filed herein its Motion to Strike from the affirmative

defenses set out by the Third-Party Defendant, and

the same having come on regularly for hearing on

the 15th day of September, 1953, at the hour of

3:30 o'clock p.m., and oral arguments being had

and briefs filed, and the Court having come to the

conclusion that said Motion to Strike should be

overruled and denied, without prejudice,
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It Is Hereby Ordered

:

That the said Motion to Strike of the Defendant

and Third-Party Plaintiff is hereby denied without

prejudice.

Dated this 17th day of September, 1953.

/s/ CHASE A. CLARK,
District Judge.

[Endorsed] : Filed September 17, 1953.

[Title of District Court and Cause.]

MINUTE ORDER—SEPT. 21, 1953

No. 2944-S, Civil

This cause came on for trial before the Court as

to Oregon Short Line Railroad Company, et al.,

Plaintiff, v. The Hallack & Howard Lumber Com-

pany, Defendant, and before the Court and jury

as to The Hallack & Howard Lumber Company,

Third-Party Plaintiff, v. W. O. Bedal, Third-Party

Defendant.

L. H. Anderson, Esquire, appeared as counsel for

the Oregon Short Line Railroad Company and the

Union Pacific Railroad Company; J. L. Eberle,

Esquire, and Oscar W. Worthwine, Esquire, ap-

peared for The Hallack and Howard Lumber Com-

pany; and Fred Taylor, Esquire, and Laurel Elam,

Esquire, appeared for W. 0. Bedal.

The Clerk, under directions of the Court, pro-

ceeded to draw from the jury box the names of
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twelve persons, one at a time, written on separate

slips of paper, to secure a jury. Blanche W. Mills,

Harold H. Martin, and Jere J. Long, whose names

were so drawn, were excused for cause; Ruth L.

Gilbert, Jess A. Breshears and Nell Aikens, whose

names were also drawn, were excused on the Third-

Party Plaintiff's peremptory challenge; and Alice

Baker and Harold G. Brown, whose names were

likewise drawn, were excused on the Third-Party

Defendant's peremptory challenge.

Following are the names of the persons whose

names were drawn from the jury box, who were

sworn and examined on voir dire, found duly quali-

fied and who were accepted by the parties to com-

plete the panel of the jury, to wit:

Hassell Blankenship

Hilda McAfee

Margaret Slater

Rosemary Emery
Amy L. Wheeler

Roy C. Boatman

Irene Krebs

Carl Emory
John F. Bruins

Lawrence W. Elliott

Amy H. Clark

Harry A. Chase

The Court directed that two jurors, in addition to

the panel, be called to sit as alternate jurors. There-

upon, the names of Stella O. Elmore and Hattie L.

Carson wei^e drawn from the jury box, and on being
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sworn and examined on voir dire, were found duly

qualified, and were accepted by counsel for the re-

spective parties.

After a statement of plaintiffs' case by their coun-

sel, Earl W. Bruett and George Hubbard were

sworn and examined as witnesses on the part of the

plaintiffs.

After admonishing the jury, the Court excused

them to 10 o'clock a.m., on Tuesday, September 22,

1953, and further trial of the cause was continued

to that time.

[Title of District Court and Cause.]

FINDINGS OF FACT AND CONCLUSIONS
OF LAW

The above-entitled cause as between the plaintiffs

herein and The Hallack and Howard Lumber Com-

pany, a corporation, defendant, came on regularly

for trial before the Court, and the Court having

duly considered the evidence and being fully ad-

vised in the premises, now finds the following :.

Findings of Fact

I.

That the plaintiffs, and each of them, are cor-

porations organized and existing under the laws of

the State of Utah; the defendant. The Hallack and

Howard Lumber Company, is a corporation organ-

ized and existing under the laws of the State of
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Colorado. The matter in controversy exceeds, ex-

clusive of interest and costs, the sum of $3,000.00.

II.

That on the 3rd day of March, 1944, the plaintiffs

herein as lessor entered into a lease agreement with

the defendant. The Hallack and Howard Lumber

Company, as lessee, whereby a portion of the lessor ^s

premises at Banks, Boise County, Idaho, was leased

to the said Lumber Company for a log loading

site, a true copy of which lease is attached to plain-

tiffs' complaint marked Exhibit *'A" and admitted

in evidence. That said lease, among other things,

provides

:

"that the Lessee shall hold harmless the Lessor

and the leased premises from any and all liens,

fines, damages, penalties, forfeitures or judg-

ments in any manner accruing by reason of the

use or occupation of said premises by the

Lessee; and that the Lessee shall at all times

protect the Lessor and the leased premises from

all injury, damages or loss by reason of the

occupation of the leased premises by the Lessee,

or from any cause whatsoever growing out of

said Lessee's use thereof."

III.

That on the 15th day of September, 1949, the

aforesaid lease agreement was in full force and

effect, and that at Banks, Idaho, on said date, while

the defendant, its agents, servants or employees

were unloading logs on or onto said leased premises
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and using and occupying said premises in accord-

ance with the terms and conditions of said lease

a piece of timber broke off one of the logs being

unloaded from a truck and struck one, A. M.

Powell, a car inspector employed by the Union

Pacific Railroad Company, seriously injuring the

said A. M. Powell.

IV.

That as a result of said accident and injuries

sustained, A. M. Powell, on the 3rd day of October,

1950, filed an action in the United States District

Court, for the District of Idaho, Southern Division,

against one of the plaintiffs herein. Union Pacific

Railroad Company, for injuries and damages sus-

tained, demanding judgment in the sum of $45,-

000.00.

V.

That thereupon the plaintiff, Union Pacific Rail-

road Company, gave notice to the defendant herein

of the pendency and nature of said action, calling

its attention to the lease and its provisions herein-

before referred to, and tendered to said defendant

the defense of said action, requesting that said

defense be undertaken by it, with notice that the

plaintiff Union Pacific Railroad Company expected

to be fully reimbursed for any judgment that might

be recovered against it by the said Powell, together

with all expenses incurred in the event said defend-

ant did not take over said defense and assume all

liability, but that said defendant refused and neg-

lected to do so.
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VI.

That the plaintiff, Union Pacific Railroad Com-

pany, conducted said defense in said action in good

faith and with due diligence before the court and

jury, commencing the 26th day of February, 1951,

and on the 2nd day of March, 1951, the jury re-

turned a verdict in favor of said Plaintiff A, M.

Powell, and against the said Union Pacific Rail-

road Company in the sum of $15,000.00. Judgment

on the verdict, including costs in the amount of

$92.26, with interest at 6% per annum, was entered,

and on September 18, 1951, Motion for Judgment

Notwithstanding the Verdict was by the court de-

nied, and which judgment the defendant herein

had notice but it failed, refused and neglected to

take any part in any or all of the further proceed-

ings had in connection with said action.

VII.

That thereafter, to wit, on the 15th day of De-

cember, 1951, the said Union Pacific Railroad Com-

pany compromised said judgment by paying to the

said plaintiff A. M. Powell the total sum of $14,-

500.00, and said judgment was fully satisfied.

VIII.

That the slab which struck the said plaintiff

A. M. Powell came from a log being unloaded from

a truck on a road some twenty feet above the loca-

tion of the bunker where the logs were loaded on

the train and a "Cat" and boom was used, a line

placed underneath the logs and they were push(^d
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off the truck and would fall down a steep incline

unrestrained a distance of about twenty feet where

they were pushed from the truck. The incline was

so steep that they fell through the air a distance

of about twelve feet before they hit the ground

and then rolled on the balance of the distance to

the bunker. The slab that caused the injury to the

said plaintiff A. M. Powell broke off one of those

logs and was thrown through the air and was caused

to break from the log because of the force of the

drop.

IX.

That the logs in question were being unloaded

by one W. O. Bedal, his agents, servants or em-

ployees, who were using the premises covered by

the lease hereinbefore referred to and were perform-

ing the work of hauling, unloading and the loading

of logs onto plaintiffs' car for shipment by the

Hallack and Howard Lumber Company and for

the use and benefit of The Hallack and Howard
Lumber Company under an arrangement whereby

the said Bedal performed said unloading and load-

ing of said cars for and on behalf of said Lumber
Comj^any in place of said Lumber Company per-

forming said work itself.

X.

That the defendant The Hallack and Howard
Lumber Company was the owner of the logs being

unloaded at the time and place the said A. M.
Powell was injured and paid the said Bedal for

the hauling, unloading and loading of logs on the



The Hallack and Howard Lumber Co.;, etc. 97

premises leased by the plaintiffs to the defendant

The Hallack and Howard Lumber Company.

XI.

That the plaintiffs or either of them had no

duties to perform in connection with either the

unloading or the loading of logs at Banks, Idaho,

and at the time and place Powell was injured were

performing no part of the work of unloading or of

loading the said logs. That the unloading of the

logs onto said leased premises and the loading of

said logs from said leased premises onto the cars

of the plaintiffs were performed solely and entirely

by the defendant The Hallack and Howard Lumber

Company by and through its agent, the said W. O.

Bedal. That the said Union Pacific Railroad Com-

pany was held liable for the injuries sustained by

the said A. M. Powell only because it had not fur-

nished Powell a safe place within which to perform

his work, a duty which was nondelegable as between

the Union Pacific Railroad Company and the said

Powell. That the said unsafe place was created

by the fault or negligence of the defendant The

Hallack and Howard Lumber Company, its agents,

servants or employees, and the said Union Pacific

Railroad Company was guilty of no active negli-

gence; that the active, direct, proximate and pri-

mary cause of said Powell's injuries was that of

the defendant The Hallack and Howard Lumber
Company acting by and through its agent, the said

W. O. Bedal, in unloading said logs in the manner
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and under the circumstances hereinbefore referred

to.

XII.

The the plaintiff Union Pacific Railroad Com-

pany has sustained damages for the settlement

made by it in satisfaction of the judgment in the

said case of A. M. Powell vs. Union Pacific Rail-

road Company in the amount of $14,500.00, costs

and expenses of litigation in the amount of

$1,076.98, together with reasonable attorney's fees

in the amount of $1,000.00.

Conclusions of Law

From the foregoing facts the Court concludes

:

I.

That the accident and resulting injuries to the

said Powell arose out of the use and occupation of

said leased premises and the unloading of the logs

thereon by The Hallack and Howard Lumber Com-

pany, its agents, servants, or employees, who had

possession of said premises and was performing the

work of unloading of said logs thereon for the pur-

pose of loading dogs from said premises onto cars

for shipment by the defendant The Hallack and

Howard Lumber Company, and that under the pro-

visions of said lease agreement, or independent of

said lease, it became, was, and is the duty of the

defendant The Hallack and Howard Lumber Com-

pany, to assume and pay for all injuries and dam-

ages sustained by the said A. M. Powell and to

indemnify the plaintiff, the Union Pacific Railroad
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Company, against, and save it harmless from, all

lial)ility for such injuries, damages or loss.

II.

That the Union Pacific Railroad Company is en-

titled to have and recover from the defendant. The

Hallack and Howard Lumber Company, the sum of

$14,500.00; costs and expenses of litigation in the

amount of $1,076.98; reasonable attorney's fees in

the amount of $1,000.00; with interest on said

amounts at the rate of six per cent (6%) per annum

from the 15th day of December, 1951, to the date

of judgment entered herein.

Let Judgment be entered accordingly.

Dated this 22nd day of September, 1953.

/s/ CHASE A. CLARK,
District Judge.

[Endorsed] : Filed September 22, 1953.

[Title of District Court and Cause.]

OBJECTIONS BY DEFENDANT AND THIRD-
PARTY PLAINTIFF, THE HALLACK
AND HOWARD LUMBER COMPANY, TO
FINDINGS OF FACT AND CONCLUSIONS
OF LAW PROPOSED BY THE PLAIN-
TIFF RAILROAD COMPANIES

I.

Defendant and Thirty-Party Plaintiff objects to

proposed Finding of Fact No. Ill in that it refers
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to the Defendant's agents, servants and employees

unloading the logs, and the record shows without

contradiction, that the only person engaged in un-

loading logs was the said W. O. Bedal, Third-Party

Defendant, as an independent contractor.

II.

Defendant and Third-Party Plaintiff objects to

proposed Finding of Fact No. VIII upon the ground

that the logs falling down the incline would go a

distance of about twenty feet, and instead would go

a distance of about forty-seven feet.

III.

Defendant and Third-Party Plaintiff objects to

proposed Finding of Fact No. XI upon the follow-

ing grounds:

a. That the loading and unloading was done by

The Hallack and Howard Lumber Company, or by

or through its agents, the record showing conclu-

sively that the entire operation complained of was

done by W. O. Bedal as an independent contractor

;

b. That the unsafe place alleged was not created

by the fault of The Hallack and Howard Lumber
Company, its agents, servants or employees, but by

the active and primary negligence of W. O. Bedal

;

c. That the said W. O. Bedal was not the agent

of The Hallack and Howard Lumber Company, but

was an independent contractor.

IV.

Defendant and Third-Party Plaintiff objects to
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Conclusion of Law No. 1 upon the ground that the

use of the premises by The Hallack and Howard

Lumber Company was not through its agents, serv-

ants or employees, but only through W. O. Bedal

as an independent contractor.

V.

Defendant and Third-Party Plaintiff objects to

the proposed Findings of Fact and Conclusions of

Law upon the ground that in the event the Court

holds and finds that there was any act of negli-

gence, other than the primary and active negligence

of W. 0. Bedal, the judgment in favor of the Plain-

tiffs cannot be sustained under the terms and pro-

visions of the Lease Agreement because such terms

and provisions do not indemnify said Plaintiffs

against their own negligence.

Dated this 22nd day of September, 1953.

/s OSCAR W. WORTHWINE,

/s/ J. L. EBERLE,

Attorneys for The Hallack and Howard Lumber

Company, Defendant and Third-Party Plaintiff.

Service of copy acknowledged.

[Endorsed] : Filed September 22, 1953.
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[Title of District Court and Cause.]

MINUTE ORDER—SEPTEMBER 22, 1953

This cause came on for further trial before the

Court as to Oregon Short Line Railroad Company,

et al.. Plaintiffs, vs. The Hallack and Howard Lum-

ber Company, Defendant, and before the Court and

jury as to The Hallack and Howard Lumber Com-

pany, Third-Party Plaintiff, vs. W. O. Bedal, Third-

Party Defendant.

L. H. Anderson read portions of the transcript of

the record in case No. 2776, and here the plaintiffs

rest; and here defendant The Hallack and Howard
Lumber Company rests.

The Court found that the Union Pacific Railroad

Company is entitled to recover from The Plallack

and Howard Lumber Company, and counsel for the

Union Pacific Railroad Company was ordered to

prepare Findings of Fact and Conclusions of Law
and Judgment.

J. L. Eberle made an opening statement for the

Third-Party Plaintiff The Hallack and Howard
Lumber Company and U. R. Armstrong was sworn

and examined as a witness on the part of the Third-

Party Plaintiff; and here the Third-Party Plaintiff

rests.

The Third-Party Plaintiff having rested, comes

now the Third-Party Defendant and moves the

Court for an order dismissing the Complaint of

the Third-Party Plaintiff, which motion was over-

ruled without prejudice. Here the Third-Party De-

fendant rests and all parties close.
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Comes now the Defendant and Third-Party Plain-

tiff and moves the Court for a directed verdict in

favor of the Defendant and Third-Party Plaintiff

and against the Third-Party Defendant. Said mo-

tion was taken under advisement by the Court.

After admonishing the jury, the Court c^xcused

them to 10 o'clock a.m. on Wednesday, September

23, 1953, and further trial of the cause was con-

tinued to that time.

United States District Court for the District

of Idaho, Southern Division

No. 2944

OREGON SHORT LINE RAILROAD COM-
PANY, a Corporation, and UNION PACIFIC
RAILROAD COMPANY, a Corporation,

Plaintiffs,

vs.

THE HALLACK AND HOWARD LUMBER
COMPANY, a Corporation,

Defendant and

Third-Party Plaintiff,

vs.

W. O. BEDAL,
Third-Party Defendant.

JUDGMENT

The cause of the plaintiffs herein against the de-

fendant. The Hallack and Howard Lumber Com-
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pany, having come on regularly for trial before the

court without a jury, and testimony and evidence

having been offered by the respective parties, and

the court having filed its Findings of Fact and

Conclusions of Law and Order for Judgment, Now,

Pursuant thereto, It Is Hereby:

Ordered and Adjudged that the plaintiff. Union

Pacific Railroad Company, do have and recover of

and from the defendant, The Hallack and Howard
Lumber Company, the sum of $16,576.98, with in-

terest thereon from the 15th day of December, 1951,

to the date of this judgment amounting to $1,757.17,

making a total judgment of $18,334.15, together with

its costs and disbursements in this action to be

hereinafter taxed, on notice, and hereinafter in-

serted by the Clerk of the Court in the sum of

$

Dated, this 22nd day of September, 1953.

/s/ CHASE A. CLARK,
District Judge.

[Endorsed] : Filed September 22, 1953.

[Title of District Coui't and Cause.]

ORDER STAYING EXECUTION

A judgment having been heretofore entered in the

above-entitled cause in favor of the Plaintiffs, Ore-

gon Short Line Railroad Company and Union
Pacific Railroad Company, in the sum of $18,334.15
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against the Defendant and Third-Party Plaintiff,

The Hallack and Howard Lumber Company, and a

judgment having been entered in the above-entitled

cause in favor of the Defendant and Third-Party

Plaintiff, The Hallack and Howard Lumber Com-

pany, in the sum of $18,334.15 against the Third-

Party Defendant, W. O. Bedal, and good cause

therefore being shown,

It Is Hereby Ordered:

That any and all executions on the judgment in

favor of the Defendant and Third-Party Plaintiff,

The Hallack and Howard Lumber Company, and

against the Third-Party Defendant, W. O. Bedal,

be, and hereby are, stayed until the said judgment of

the Plaintiffs, Oregon Short Line Railroad Com-

pany and Union Pacific Railroad Company, and

against the Defendant and Third-Party Plaintiff,

The Hallack and Howard Lumber Company, is

satisfied and discharged.

Dated this 23rd day of September, 1953.

/s/ CHASE A. CLARK,
District Judge.

[Endorsed] : Filed September 23, 1953.

[Title of District Court and Cause.]

VERDICT

We, the jury in the above-entitled cause, find for

the Third-Party Plaintiff, The Hallack and Howard
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Lumber Company, a Corporation, and against the

Third-party Defendant, W. O. Bedal, and assess

damages against said Third-Party Defendant in the

sum of $18,334.15.

/s/ H. A. CHASE,
Foreman.

[Endorsed] : Filed September 23, 1953.

[Title of District Court and Cause.]

MINUTE ORDER—SEPTEMBER 23, 1953

This cause came on for further trial before the

Court and jury; counsel for the respective parties

being present, it was agreed that the jury panel

and the alternate jurors were all present.

At this time the Court granted the motion of the

Third-Party Plaintiff for a directed verdict and

appointed Harry A. Chase foreman of the jury, who

signed the verdict, which was in the words fol-

lowing :

''(Title of Court and Cause.)

"Verdict

U''We, the jury in the above-entitled cause find

for the Third-Party Plaintiff, The Hallack and

Howard Lumber Company, a Corporation, and

against the Third-Party Defendant, W. O. Bedal,
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and assess damages against said Third-Party De-

fendant in the sum of $18,334.15.

^'H. A. CHASE,
'

' Foreman. '

'

The verdict was recorded in the presence of the

jury, and then read to them, and they each con-

firmed the same.

In the District Court of the United States for

the District of Idaho, Southern Division

No. 2944

OREGON SHORT LINE RAILROAD COM-
PANY, a Corporation, and UNION PACIFIC
RAILROAD COMPANY, a Corporation,

Plaintiffs,

vs.

THE HALLACK AND HOWARD LUMBER
COMPANY, a Corporation,

Defendant and

Third-Party Plaintiff,

vs.

W. O. BEDAL,
Third-Party Defendant.

JUDGMENT

The cause of the Third-Party Plaintiff, The Hal-

lack and Howard Lumber Company, a corporation.
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against the Third-Party Defendant, W. O. Bedal,

having come on for trial before the Court and a

jury, both parties appearing by counsel, and the

issues having been duly tried, and the Court on

motion of the Third-Party Plaintiff directed the

jury to render a verdict for Third-Party Plaintiff

and against Third-Party Defendant in the vsum of

$18,334.15, and the jury having done so,

It Is Hereby Ordered, Adjudged and Decreed

That the Third Party Plaintiff, The Hallack and

Howard Lumber Company, a corporation, recover

of Third-Party Defendant, W. O. Bedal, the sum

of $18,334.15, and its costs of action.

Dated this 23rd day of September, 1953.

[Seal] /s/ ED M. BRYAN,
Clerk.

[Endorsed] : Filed September 23, 1953.

[Title of District Court and Cause.]

NOTICE OF TAXATION OF COSTS

To: Messrs. Elam and Burke, and Fred M. Taylor,

Attorneys for Third-Party Defendant.

Please Take Notice that the attached Bill of Costs

will be presented to the Clerk of the above-entitled

Court for taxing at his office in the Federal Building
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in Boise, Ada County, Idaho, on the 29th day of

September, 1953, at 10:00 o'clock a.m., or as soon

thereafter as the matter may be heard.

Dated this 23rd day of September, 1953.

/s/ OSCAR W. WORTHWINE,

/s/ J. L. EBERLE,
Attorneys for Defendant and

Third-Party Plaintiff.

[Title of District Court and Cause.]

MEMORANDUM OF COSTS AND
DISBURSEMENTS

Disbursements

Marshal's fee for service of Summons
and Third-Party Complaint upon

W. O. Bedal, Third-Party Defendant $12.20

Witness fees for U. R. Armstrong

as follows:

Two days attendance at $4.00 per day 8.00

Four days subsistence at $5.00 per day 20.00

Mileage from Winchester, Idaho, to Boise,

and return, 460 miles at 7c per mile 32.20

Total Disbursements -1^72.40
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Costs taxed this 26th day of Sept., 1953, in the

amount of $12.20.

/s/ ED M. BRYAN,
Clerk.

Duly verified.

Service of copy acknowledged.

[indorsed] : Filed September 23, 1953.

[Title of District Court and Cause.]

NOTICE

To: Oscar W. Worthwine, Boise, Idaho, Attorney

for Defendant; Laurel E. Elam, Boise, Idaho,

Attorney for Third-Party Defendant.

Please Take Notice, that the Bill of Costs, a

copy of which is hereto attached, will be presented to

the Clerk of the above-entitled Court for taxation,

at his office in the Federal Building, in the City of

Boise, Idaho, on the 1st day of October, 1953, at

ten o'clock in the forenoon of that day, or as soon

thereafter as counsel may be heard.

Dated, September 24, 1953.

/s/ L. H. ANDERSON,
Of Counsel for Plaintiffs.

Affidavit of service bv mail attached.
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[Title ofDistrict Court and Cause.]

PLAINTIFF'S MEMORANDUM OF COSTS
AND DISBURSEMENTS

Clerk's Fees:

Filing Complaint $15.00

Certifying papers from file in case

Powell vs. UPRR Co 2.30

Service Fees:

Marshal 's Fee—Service of Summons .... 2.00

Marshal's Fee—Service of subpoena on

George Hibbard 10.10

Attorneys Docket Fee 20.00

Witnesses

:

Earl W. Bruett, Nampa, Idaho,

mileage, 20 miles each way ® 7c, $2.80

1 day attendance 4.00 6.80

George Hibbard, Banks, Idaho,

mileage, 43 miles each way ® 7c, $6.02

1 day attendance 4.00 10.02

Total $66.22

Costs taxed this 26th day of Sept., 1953, in the

amount of $66.22.

/s/ ED M. BRYAN,
Clerk.

Duly verified.

Affidavit of service by mail attached.

[Endorsed] : Filed September 25, 1953.
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[Title of District Court and Cause.]

MOTION TO AMEND FINDINGS

Comes Now, the Defendant and Third-Party

Plaintiff, The Hallack and Howard Lumber Com-

pany, a corporation, and having made timely ob-

jection to the Findings of Fact proposed by the

Plaintiffs herein, moves the Court to amend the

same in the following particulars

:

I.

That in line 3 of paragraph III the words *'its"

be stricken, and in lieu thereof, the following words

be inserted

:

"By and through W. O. Bedal, an independ-

ent contractor, his"

II.

That in line 9 of paragraph XI the word "agent"

be stricken, and in lieu thereof, the following words

be inserted:

'

'independent contractor.
'

'

III.

That in line 7, from the end of paragraph XI, the

word "its" be stricken, and in lieu thereof, the

following words be inserted

:

"by and through W. O. Bedal, his"

Dated this 23rd day of September, 1953.

/s/ OSCAR W. WORTHWINE,

/s/ J. L. EBERLE,
Attorneys for Defendant and

Third-Partv Plaintiff.
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'3

ORDER

For good cause shown, It Is Hereby Ordered

That the above and foregoing Motion be, and hereby

is, granted, and said Findings of Fact be, and

hereby are, amended accordingly.

Dated this 25th day of September, 1953.

/s/ CHASE A. CLARK,
District Judge.

[Endorsed]: Filed September 25, 1953.

[Title of District Court and Cause.]

MOTION TO AMEND FINDINGS OF FACT

Comes Now the Third-Party Defendant, W. O.

Bedal, and objects to the Findings of Fact sub-

mitted by the plaintiffs herein, and moves the Court

to amend the same in the following particulars

:

I.

That the following portion of paragraph XI be

stricken, to wit

:

"That the said unsafe place was created by

the fault or negligence of the defendant The Hal-

lack and Howard Lumber Company, by and through

W. O. Bedal, his agents, servants or employees, and

the said Union Pacific Railroad Company was

guilty of no active negligence; that the active, di-

rect, proximate and primary cause of said Powell's
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injuries was that of the defendant The Hallack and

Howard Lumber Company acting by and through

its agent, the said W. O. Bedal, in unloading said

logs in the manner and under the circumstances

hereinbefore referred to."

11.

That there be stricken from Paragraph I of the

Conclusions of Law, in lines 8 and 9 thereof, the

following

:

"or independent of said lease."

Dated this 2nd day of October, 1953.

/s/ LAUREL E. ELAM,

/s/ FRED M. TAYLOR,
Attorneys for Third-Party

Defendant.

Affidavit of service and certificate of service at-

tached.

[Endorsed] : Filed October 2, 1953.

[Title of District Court and Cause.]

NOTICE OF APPEAL

Notice Is Hereby Given that W. O. Bedal, Third-

Party Defendant in the above action, hereby appeals

to the United States Court of Appeals for the Ninth

Circuit from the final judgment entered in this

action on behalf of the Hallack and Howard Lvm-
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bcr Compaii}^, on September 23, 1953, and from

that Order of the United States District Court,

granting said defendant and Third-Party Plaintiff's

Motion for a directed Verdict, said Order being

made on September 23, 1953.

/s/ LAUREL E. ELAM,

/s/ CARL A. BURKE,

/s/ CARL P. BURKE,

/s/ FRED M. TAYLOR,
Atorneys for Third-Party

Defendant.

[Endorsed] : Filed October 20, 1953.

[Title of District Court and Cause.]

BOND ON APPEAL

Know All Men By These Presents:

That we, W. O. Bedal, as principal, and Fidelity

and Deposit Company of Maryland, a corporation

organized under the laws of the State of Maryland,

and authorized to transact a surety business in the

State of Idaho, as surety, are held and firmly bound

unto The Hallack and Howard Lumber Company,

a corporation, in the full and just sum of Two
Hundred Fifty ($250.00) Dollars, to" be paid to said

The Hallack and Howard Limiber Comj^any, its

successors and assigns, to which payment well and
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truly to be made, we bind ourselves, our successors,

and assigns, jointly and severally by these presents.

Sealed with our seals and dated this 20th day of

October, 1953.

Whereas, on the 23rd day of September, 1953, in

an action pending in the United States District

Court for the District of Idaho, Southern Division,

wherein Oregon Short Line Railroad Company, and

Union Pacific Railroad Company were plaintiffs,

The Hallack and Howard Lumber Company was de-

fendant and third-party plaintiff, and W. O. Bedal

was third-party defendant, a judgment was rendered

against said W. O. Bedal in favor of said The Hal-

lack and Howard Lumber Company, and the said

W. O. Bedal having filed herewith a notice of ap-

peal to reverse said judgment to the United States

Court of Appeals for the Ninth Circuit, at a session

of said Court of Appeals to be held at San Fran-

cisco, in the State of California.

Now the condition of this obligation is to secure

the payment of costs if said appeal is dismissed, or

the judgment affirmed, and for the payment of such

costs as the Appellate Court may award if the

judgment is modified, and upon payment thereof

this obligation to be void; otherwise to remain in

full force and effect.

The said Surety hereby irrevocably appoints the

Clerk of this Court as its Agent upon whom any

papers affecting its liability on this undertaking

may be served.
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Signed, sealed and delivered this 20th day of

October, 1953.

/s/ W. O. BEDAL,
Principal.

[Seal] FIDELITY AND DEPOSIT
COMPANY OF MARYLAND,

By /s/ RUBY GALLAHER,
Attorney-in-fact,

Surety.

Countersigned

:

By /s/ FRANK W. KERNS,
Resident Agent for Fidelity and Deposit Company

of Maryland, a Corporation.

Acknowledged before me the day and year first

above written.

/s/ ALICE GOSSI.

[Endorsed] : Filed October 20, 1953.

[Title of District Court and Cause.]

NOTICE OF APPEAL

Notice Is Hereby Given that W. O. Bedal, Third-

Party Defendant in the above action hereby appeals

to the United States Court of Appeals for the

Ninth Circuit from the final Judgment entered in

favor of the plaintiffs, Oregon Short Line Railroad

Company and Union Pacific Railroad Company,

dated September 22, 1953, and from the Findings of
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Fact and Conclusions of Law filed in support of

said Judgment and signed by the United States

District Court Judge, Chase A. Clark, under date

of September 22, 1953.

Dated this 17th day of October, 1953.

/s/ LAUREL E. ELAM,

/s/ CARL A. BURKE,

/s/ CARL P. BURKE,

/s/ FRED M. TAYLOR,

Attorneys for Third-Party

Defendant.

[Endorsed] : Filed October 20, 1953.

[Titk of District Court and Cause.]

BOND ON APPEAL

Know All Men By These Presents:

That we, W. O. Bedal, as principal, and Fidelity

and Deposit Company of Maryland, a corporation

organized under the laws of the State of Maryland,

and authorized to transact a surety business in the

State of Idaho, as surety, are held and firmly bound

unto Oregon Short Line Railroad Company, a cor-

poration, and Union Pacific Railroad Company, a

corporation, said plaintiffs, in the full and just sum

of Two Hundred Fifty ($250.00) Dollars, to be paid

to said plantiffs, their successors and assigns, to
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which payment well and truly to be made we bind

ourselves, our successors and assigns, jointly and

severally by these presents.

Sealed with our seals and dated this 20th day of

October, 1953.

Whereas, on the 22nd day of September, 1953, in

an action pending in the United States District

Court for the District of Idaho, Southern Division,

wherein Oregon Short Line Railroad Company and

Union Pacific Railroad Company were plaintiffs,

The Hallack and Howard Lumber Company was

defendant and third-party plaintiff, and W. O.

Bedal was third-party defendant, a judgment was

rendered against said The Hallack and Howard
Lumber Company in favor of said plaintiffs, and

the said W. O. Bedal having filed herewith a notice

of appeal to reverse said judgment, and to the Find-

ings of Fact and Conclusions of Law to the United

States Court of Appeals for the Ninth Circuit, at

a session of said Court of Appeals to be held at San

Francisco, in the State of California.

Now, the condition of this obligation is to secure

the payments of costs if said appeal is dismissed,

or the judgment and Findings of Fact and Con-

clusions of Law affirmed, and for the payment of

such costs as the Appelate Court may award if tiie

judgment. Findings of Fact and Conclusions of Lavr

are modified, and upon payment thereof this obli-

gation to be void; otherwise to remain in full force

and effect.

The said Surety hereby irrevocably appoints the

Clerk of this Court as its Agent upon whom any
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papers affecting its liability on this undertaking

may be served.

Signed, sealed and delivered this 20th day of

October, 1953.

/s/ W. O. BEDAL,
Principal.

[Seal] FIDELITY AND DEPOSIT
COMPANY OF MARYLAND,

By /s/ RUBY OALLAHER,
Attorney-in-fact,

Surety.

Countersigned

:

By /s/ FRANK W. KERNS,
Resident Agent for Fidelity and Deposit Company

of Maryland, a Corporation.

Acknowledged before me the day and year first

above written.

/s/ ALICE GOSSI.

[Endorsed]: Filed October 20, 1953.

[Title of District Court and Cause.]

SUPERSEDEAS BOND

Know All Men By These Presents

:

That we, W. O. Bedal, as principal, and Fidelity

and Deposit Company of Maryland, a corporation '

organized under the laws of the State of Maryland,

and authoi'ized to transact a surety business in the
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State of Idaho, as surety, are held and firmly bound

unto The Hallack and Howard Lumber Company, a

corporation, in the full and just sum of Twenty

Thousand ($20,000.00) Dollars to be paid to said

The Hallack and Howard Lumber Company, its suc-

cessors and assigns, to which payment well and truly

to be made, we bind ourselves, our successors and

assigns, jointly and severally by these presents.

Sealed with our seals and dated this 20th day of

October, 1953.

Whereas, on the 23rd day of September, 1953, in

an action pending in the United States District

Court for the District of Idaho, Southern Division,

wherein Oregon Short Line Railroad Company, and

Union Pacific Railroad Company were plaintiffs.

The Hallack and Howard Lumber Company was

defendant and third-party plaintiff, and W. O.

Bedal was third-party defendant, a Judgment was

rendered against said W. O. Bedal in favor of said

The Hallack and Howard Lumber Company, and the

said W. 0. Bedal having filed a notice of appeal to

reverse said judgment to the United States Court

of Appeals for the Ninth Circuit, at a session of said

Court of Appeals to be held at San Francisco, in the

State of California.

Now the condition of this obligation is such that

if the said W. 0. Bedal shall prosecute his appeal

to effect and shall satisfy the judgment in full, to-

gether with costs, interest and damages for delay,

if for any reason the appeal is dismissed or if the

judgment is affirmed, and shall satisfy in full said

modification of the judgment and such costs, inter-
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est and damages as the Court of Appeals may ad-

judge and award, then this obligation to be void;

otherwise to remain in full force and effect.

The said Surety hereby irrevocably appoints the

Clerk of this Court as its Agent upon whom any

papers affecting its liability on this undertaking

may be served.

Signed, sealed and delivered this 20th day of

October, 1953.

/s/ W. O. BEDAL,
Principal.

[Seal] FIDELITY AND DEPOSIT
COMPANY OF MARYLAND,

By /s/ RUBY GALLAHER,
Attorney-in-fact,

Surety.

Countersigned

:

By /s/ FRANK W. KERNS,
Resident Agent for Fidelity and Deposit Company

of Maryland, a Corporation.

Acknowledged before me the day and year first

above written.

/s/ ALICE GOSSI.

The form of the foregoing Bond and the suf-

ficiency of the Surety are hereby approved.

/s/ CHASE A. CLARK,
District Judge.

[Endorsed] : Filed October 22, 1953.
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[Title of District Court and Cause.]

ORDER EXTENDING TIME

Good cause appearing therefor,

It Is Ordered that the time within which the

record on appeal may be filed and the appeal

docketed in the United States Court of Appeals for

the Ninth Circuit be, and the same hereby is ex-

tended to January 18, 1954. .

Dated this 25th day of November, 1953.

/s/ CHASE A. CLARK,
District Judge.

[Endorsed] : Filed November 25, 1953.
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In the United States District Court for the

District of Idaho, Southern Division

No. 2944

OEEGON SHORT LINE RAILROAD COM-
PANY, a Corporation, and UNION PACIFIC
RAILROAD COMPANY, a Corporation,

Plaintiffs,

vs.

THE HALLACK AND HOWARD LUMBER
COMPANY, a Corporation,

Defendant and

Third-Party Plaintiff,

vs.

W. O. BEDAL,
Third-Party Defendant.

TRANSCRIPT OF PROCEEDINGS

This matter came on for hearing before the

Honorable Chase A. Clark, United States District

Judge, without a jury, as to the Plaintiff vs. Hal-

lack and Howard, Defendant, and also came on for

hearing before the Honorable Chase A. Clark,

sitting with a jury as to Hallack & Howard Lumber

Company vs. W. O. Bedal, third-party defendant,

on September 21, 1953, at Boise, Idaho.

L. H. ANDERSON, ESQ.,

E. H. CASTERLIN, ESQ.,

Attorneys for the Plaintiff.

i
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OSCAR W. WORTHWINE, ESQ.,

J. L. EBERLE, ESQ.,

Attorneys for Defendant, and Third-Party

Plaintiff, Hallack & Howard Lumber

Company.

FRED M. TAYLOR, ESQ.,

LAUREL E. ELAM, ESQ.,

CARL A. BURKE, ESQ.,

CARL P. BURKE, ESQ.,

Attorneys for Third-Party Defendant, W. O.

Bedal.

September 21, 1953—10 A.M.

The Court: It is understood that the ease of

Union Pacific Company vs. Hallack & Howard
Lumber Company will be tried before the Court and

the case of Hallack & Howard Lumber Company
vs. W. 0. Bedal will be tried before the jury. It

has been agreed by counsel.

(Selection of jury.)

Mr. Eberle : It was also understood this morning

that testimony offered before the Court would also

be offered as and would be the testimony on the

balance or other portion of the case.

The Court: Yes.

Mr. Eberle: If any written evidence is offered

and read, it may be understood that any of the

counsel may read any portion that was not read by

the attorney offering the same.

The Court: That mav be understood, wherever
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testimony of the former hearing is offered in which

the jury is interested, and that would apply where

the Court is concerned, it should be treated the same

as a deposition and the questions and answers placed

in the record in that way. Now you may proceed

with your opening statement, Mr. Anderson.

(Statement by Mr. Anderson.)

(Statement by Mr. Elam.) [5*]

The Court: You may proceed Mr. Anderson.

Mr. Anderson : For the coinvenience of the Court

I am having marked, a photostatic copy of the lease

attached to our complaint, it is admitted but I

thought for the convenience of the Court we better

have one available rather than turn to the plead-

ings, it is marked ''exhibit A" and attached to the

complaint. I don't know whether it will be given

another number now or not.

The Court: Yes, it will be marked Plaintiff *s

number 1.

Mr. Anderson : We offer it at this time.

The Court: It may be admitted.

Mr. Anderson: I now offer in evidence. Plain-

tiffs' exhibit 2 which is a certified copy of certain

papers and pleadings in the case of A. M. Powell

vs. Union Pacific Railroad Company, consisting of

the complaint of Powell, the answer of the Union

Pacific, the verdict of the jury and the Judgment

of the Court and the Union Pacific's motion for

judgment notwithstanding the verdict, the Order

*Page numbering appearing at foot of page of original Reporter'.*;
Transcript of Record.
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of the Court overruling our motion for judgment

notwithstanding the verdict, motion for supersedeas,

order granting supersedeas, notice of appeal, super-

sedeas and cost bond, designation of the record on

appeal, reporter's transcript, notice to appellee of

the appeal and the filing of bond, order extending

time for filing record on appeal, satisfaction of judg-

ment and notice to dismiss appeal. I offer these in

evidence as plaintiffs' exhibit 2.

The Court: Any objection?

Mr. Elam: We object to anything beyond the.

judgment, there is no relevancy for anything beyond

the judgment, in fact there was no appeal, this

matter was all set forth in the pleadings and not

denied.

The Court: The objection is overruled and the

the exhibit may be admitted.
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PLAINTIFF'S EXHIBIT No. 2

In the United States District Court for the District

of Idaho, Southern Division

No. 2776

A. M. POWELL,
Plaintiff,

vs.

UNION PACIFIC RAILROAD COMPANY,

Defendant.

COMPLAINT

Comes Now the plaintiff in the above-entitled

action, and for a cause of action against the above-

named defendant complains and alleges as follows:

I.

This action arises under the Act of April 22, 1908,

Chap. 149, 33 Stat. 65, 66, as amended; U.S.C, Title

45, Sees. 51-60, inclusive, as amended, as hereinafter

more fully appears.

II.

During all the times herein mentioned, defendant

was a corporation organized and existing under the

laws of the State of Utah, and owned and operated

in intervstate commerce a railroad passing through

Boise County, State of Idaho.

III.

During all the times herein mentioned, there was
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located on the property of defendant, near Banks,

Boise County, State of Idaho, a log bunker close

to the tracks of said defendant's railroad for the

purpose of stopping logs rolled down an incline to

the tracks of defendant's railroad so that they could

})e loaded on defendant's railroad cars.

IV.

That defendant negligently permitted said log

bunker to become filled with bark, limbs, dirt, and

other debris, so that it would not properly stop logs

rolled down said incline, all of which defendant

well knew, or by the exercise of reasonable care

could and should have known.

That the method of unloading logs from the

trucks down said incline was hazardous and dan-

gerous to the life and limb of persons near said

log bunker, as defendants knew, or by the exercise

of reasonable care, could and should have known.

V.

That on or about September 15, 1949, plaintiff

was employed by defendant as a car inspector and

repairman, and, as such employee, part of plain-

tiff's duties were in the furtherance of interstate

commerce, or directly or closely and substantially

affected interstate commerce.

VI.

That on or about September 15, 1949, defendant

negligently ordered, directed and instructed plain-
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tiff to inspect defendant's railroad cars located on

defendant's track beside said log bunker, and while

so working, pursuant to defendant's orders, by rea-

son of defendant's negligence in thus putting him

to work near said log bunker, plaintiff w^as struck

and crushed by a piece of log going over or along

said log bunker, and the plaintiff was thereby

knocked off of the said bunker.

VII.

That by reason of defendant's negligence, as

aforesaid, the plaintiff suffered a fractured rib and

hip bone, broken process on his fourth and fifth

lumbar, other serious injuries to his back, and head,

and serious injuries to his bowels, intestines, and

liver, and other internal injuries.

VIII.

Prior to these injuries plaintiff was a strong,

able-bodied man, capable of earning, and actually

earning, approximately $290.00 per month; that by

these injuries he has been made incapable of any

gainful activity, and has suffered great physical and

mental pain.

Wherefore, plaintiff demands judgment against

defendant in the sum of $45,000.00, and costs.

W. H. LANGROISE,

W. E. SULLIVAN,

Attorneys for Plaintiff.
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State of Idaho,

County of Ada—ss.

A. M. Powell, being first duly sworn, deposes and

says:

That he resided at Boise, Idaho; that he is the

plaintiff in the above-entitled action; that he has

read the foregoing complaint, knows the contents

thereof, and that the same are true of his own

knowlege, except as to the matters therein stated

to be alleged on information and belief, and as to

those matters he believes them to be true.

A. M. POWELL.

Subscribed and sworn to before me this 27th day

of September, 1950.

[Seal] GLORIAN LEDVINA,
Notary Public for Idaho.

DEMAND FOR TRIAL BY JURY

Please Take Notice, that plaintiff demands trial

by jury in this action.

W. H. LANGROISE,

W. E. SULLIVAN,

Attorneys for Plaintiff*.

[Endorsed] : Filed Oct. 13, 1950.
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A. M. Powell vs. Union Pac. R.R. Co.—No. 2776 in

the U.S. District Court for the District of Idaho.

ANSWER

Comes now the defendant, Union Pacific Railroad

Company, and for answer to plaintiff's complaint

filed herein denies each and every allegation therein

contained not hereinafter expressly admitted or

denied.

I.

Defendant denies each and every allegation con-

tained in paragraphs I, VI, VII and VIII of said

complaint.

II.

Answering paragraph II of said complaint, de-

fendant admits that during the times mentioned in

the complaint it was a corporation organized and

existing under and by virtue of the laws of the

State of Utah and operated a railroad passing

through Boise County, State of Idaho.

III.

Answering paragraph III, defendant admits that

there was located a log bunker adjacent to the

tracks at Banks, Boise County, Idaho, which was

used for the purpose of loading logs onto railroad

cars.

IV.

Defendant denies each and every allegation con-

tain(;d in paragraph IV of said complaint, and

alleges that whatever negligence, if any there was,
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with reference to said log bunker becoming filled

with bark, limbs, dirt and other debris, resulted

from the acts and conduct of the agents, servants,

and employees of The Hallack & Howard Lumber

Co., and which constituted the sole proximate cause

of any injuries the plaintiff sustained.

V.

Answering paragi^aph Y of said complaint, de-

fendant admits that on or about September 15, 1949,

plaintiff was employed as a car inspector. Defend-

ant denies each and every other allegation therein

contained.

VI.

Further answering said complaint, defendant al-

leges that whatever injuries plaintiff sustained

were directly contributed to and proximately

caused by the carelessness and negligence of the

plaintiff.

Wherefore, defendant having fully answered,

prays to be hence dismissed with its just costs and

disbursements herein incurred.

BRYAN P. LEYERICH,

L. H. ANDERSON,

E. H. CASTERLIN,

Attorneys for Defendant, Union Pacific Railroad

Company.
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Residence & P.O. Address, Attorneys for De-

fendant :

BRYAN P. LEVERICH,
10 South Main Street,

Salt Lake City, Utah.

L. H. ANDERSON,
E. H. CASTERLIN,
P.O. Box 530,

Pocatello, Idaho.

I certify that on October 23rd, 1950, I deposited

in the United States Post Office at Pocatello, Idaho,

a full, true, and correct copy of the foregoins^ An-

swer, enclosed in a sealed envelope, postage pre-

paid, directed to Messrs. W. H. Langroise and

W. E. Sullivan, Attorneys at Law, McCarty Build-

ing, Boise, Idaho, that being their last known ad-

dress.

L. H. ANDERSON,
Of Counsel for Defendant.

[Endorsed]: Filed October 24, 1950.

A. :M. Powell vs. Union Pac. R.R. Co.—No. 2776 in

tlie U.S. District Court for the District of Idaho.

VERDICT

We, the jury in the above-entitled cause, find

for the plaintiff, and againvst the defendant, and
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assess damages against the defendant in the sum
of $15,000.00

GEORGE L. YOST,
Foreman.

[Endorsed] : Filed March 2, 1951.

United States District Court for the District of

Idaho, Southern Division

No. 2776

A. M. POWELL,
Plaintiff,

vs.

UNION PACIFIC RAILROAD COMPANY,

Defendant.

JUDGMENT

This cause came on for trial before the Court and

a jury on February 26, 1951, et seq., both parties

appearing by counsel, and the issues having been

duly tried and the jury having rendered a verdict

for plaintiff in the sum of $15,000.00,

It Is Hereby Ordered, Adjudged and Decreed

that plaintiff recover of defendant the sum of

$15,000.00 with interest at the rate of 6% per

annum, and his costs of action, and that the plain-

tiff have execution therefor.
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Dated at Boise, Idaho, this 2nd day of March,

1951.

[Seal] ED. M. BRYAN,
Clerk, U. S. District Court.

[Endorsed] : Filed March 2, 1951.

A. M. Powell vs. Union Pac. R.R. Co.—No. 2776 in

the U.S. District Court for the District of Idaho.

MOTION FOR JUDGMENT NOTWITHSTAND-
ING THE VERDICT

Comes now the defendant, it having heretofore

at the close of all of the testimony at the trial

hereof, moved the Court for a directed verdict in

its favor, which Motion was denied, and thereafter

a verdict having been returned by the jury in favor

of the plaintiff and against the defendant, and

moves that the judgment in favor of the plaintiff

on the verdict be set aside and that judgment be

entered herein in favor of the defendant notwith-

standing the verdict, on the following grounds, to

wit:

I.

That the evidence is wholly insufficient to war-

rant a recovery by the plaintiff, and upon the facts

and the law the plaintiff established no right to

relief.
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II.

That the evidence wholly fails to establish any

negligence on the part of the defendant, or any

negligence, either in whole or in part, which was

the proximate cause of plaintiff's injuries; plain-

tiff's evidence fails to establish that the slab of

wood which struck the plaintiff resulted from any

negligence on the part of the defendant; that the

])laintiff did not see the slab in flight until it was

3 or 4 feet from him, and plaintiff's only other wit-

ness did not see the slab and knew nothing about

it until someone hollered ''look out," so that no

reasonable inference can be drawn from the evi-

dence that the slab broke off as a result of any

negligence on the part of the defendant, whereas

defendant's witnesses established by uncontradicted

evidence that said slab broke off a log before said

log reached the landing or the bunker.

III.

That plaintiff's evidence with reference to negli-

gence was wholly conjectural and speculative and

did not amount to even a scintilla, and there is no

evidence that if said log bunker had been free from

all substances the accident would not have occurred.

IV.

The evidence is undisputed that at the time said

slab broke off the log, the unloading of said logs

from the truck was the normal operation, the same

operation that had been followed for many years
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and without mishap; that said slab undoubtedly

broke off as a direct result of said log having been

split while being felled or cut in the forest, but

for which the accident would not have occurred.

V.

The evidence is undisputed that the premises were

reasonably safe for the type of operation being

conducted and for the type and nature of plaintiff's

employment; that the slab breaking off a log and

flying in the manner it did was unforeseeable by

any reasonably prudent person, for the plaintiff

himself, knowing all of the facts and circumstances

incident to the unloading of logs, stationed himself

at what he thought was a safe distance. If he could

not foresee such an unusual occurrence then the

defendant should not be held to have been able to

foresee it. The injuries to the plaintiff resulted

from a mere accident. There is no evidence that

plaintiff's injuries were the natural and probable

consequences of any negligence or wrongful act on

the part of the defendant, or that it ought to have

been foreseen in the light of the attending cir-

cumstances, or that any negligence of the defend-

ant was a link in an unbroken chain of reasonably

foreseeable events.

VI.

The undisputed evidence shows that the accident

was caused solely by the acts and conduct of Bedal

and Smith or The Howard and Hallack Lumb(>r
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Company, or both of them combined, who were per-

forming the operations of unloading and loading

the logs and whose duty it was to keep the bunker

and immediate premises free of any and all bark or

debris.

VII.

The evidence establishes that plaintiff was guilty

of negligence which solely resulted in his injuries;

the evidence is undisputed that the plaintiff was sit-

ting on the bunker log facing West and was not

watching the logs as they were being unloaded ; that

plaintiff had established himself approximately 60

feet north of where said logs were being unloaded

to the tracks, knowing that at times bark or other

substance flew off the logs as they were being un-

loaded, and had he exercised reasonable care and

watched the unloading of said logs he could and

would have seen the piece of slab break off the log

and could have gotten out of harm's way, as did

the other persons situated as he was; or if there

was foreseeable danger he should have moved

farther than 60 feet away.

VIII.

The court erred in refusing to give to the jury

defendant's Requested Instruction No. 1, for the

reasons herein set forth and for the reasons set

forth in the defendant's Motion for a Directed

Verdict.

This Motion will be based upon the records and
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files herein and the evidence and proof adduced at

the trial of said cause, and the minutes of said

court.

BRYAN P. LEVERICH,

L. H. ANDERSON,

E. H. CASTERLIN,

Attorneys for the Defendant.

I certify that on March 8th, 1951, I deposited in

the United States Post Office at Pocatello, Idaho, a

full, true, and correct copy of the foregoing Motion

for Judgment Notwithstanding the Verdict, en-

closed in a sealed envelope, postage prepaid, di-

rected to

—

Messrs. W. H. Langroise, and

W. E. Sullivan,

Attorneys at Law,

McCarty Building,

Boise, Idaho.

that being their last known address.

L. H. ANDERSON,
Of Counsel for Defendant.

[Endorsed] : Filed March 9, 1951.

I
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A. M. Powell vs. Union Pac. R.R. Co.—No. 2776 in

the U.S. District Court for the District of Idaho.

ORDER

Defendant's motion for Judgment Notwithstand-

ing the Verdict having heretofore been presented

to the Court on oral argument of counsel for the

respective parties and the matter having been taken

under advisement by the Court and the Court hav-

ing carefully reviewed the evidence submitted at

the trial in order to determine whether the evidence

of negligence was sufficient to justify the Court in

submitting the case to the jury, finds: according to

the testimony the plaintiff was struck by a slab

from a log being unloaded from a truck on a road

some twenty feet above the location of the bunkers

where the logs were loaded on the train. A "Cat"

and Boom was used, a line placed underneath the

logs and they were pushed off the truck and Avould

fall down a steep incline unrestrained a distance of

about twenty feet. Where they were pushed from the

truck the incline was so steep that they fell through

the air a distance of about twelve feet before they

hit the ground and then rolled on the balance of the

distance to the Bunker. The Slab that caused the

injury to the plaintiff broke off one of those logs

and was thrown through the air and, no doubt, was

caused to break from the log because of the force

of the drop.

Whether the operation in driving the trucks to
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the top of this steep embankment, pushing the logs

from the truck and allowing them to descend this

steep incline to the track was negligence was a

question for the jury.

If there is a reasonable basis in the record for

concluding that there was negligence of the em-

ployer which caused the injury it would be an in-

vasion of the jury's function by this Court to draw

a contrary inference or to conclude that a different

conclusion would be more reasonable. (Ellis v.

Union Pacific Railroad Company, 329 U. S. 649.)

The motion will be denied, and it is so Ordered.

Dated September 18, 1951.

CHASE A. CLARK,
United States District Judge.

[Endorsed] : Filed September 18, 1951.

A. M. Powell vs. Union Pac. R.R. Co.—No. 2776 in

the U.S. District Court for the District of Idaho.

MOTION FOR SUPERSEDEAS

Defendant moves the Court to stay the enforce-

ment of the Judgment in this action pending the

disposition of defendant's appeal to the United

States Court of Appeals for the Ninth Circuit, and

for that purpose to fix the amount of Bond re-
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quired to be filed by the defendant for such stay

and costs.

Dated, October 9th, 1951.

BRYAN P. LEVERICH,

L. H. ANDERSON,

E. H. CASTERLIN,

Attorneys for Defendant.

[Endorsed] : Filed October 16, 1951.

A. M. Powell vs. Union Pac. R.R. Co.—No. 2776 in

the U.S. District Court for the District of Idaho.

ORDER GRANTING SUPERSEDEAS

This matter came on to be heard on Motion of

the defendant for a stay pending defendant's ap-

peal to the United States Court of Appeals for the

Ninth Circuit, and it appearing to the Court that

the defendant is entitled to such stay;

It Is Ordered that the execution of any proceed-

ings to enforce the Judgment entered herein on the

2nd day of March, 1951, be, and the same is hereby,

stayed pending the determination of defendant's

appeal from such Judgment, upon filing by defend-

ant of a surety bond in the sum of Seventeen

Thousand Dollars ($17,000.00), for such stay and

costs on appeal.
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Dated, October 10th, 1951.

CHASE A. CLARK,
District Judge.

[Endorsed] : Filed October 16, 1951.

A. M. Powell vs. Union Pac. R.R. Co.—No. 2776 in

the U.S. District Court for the District of Idaho.

NOTICE OF APPEAL

Notice Is Hereby Given that the Union Pacific

Railroad Company, defendant above named, hereby

appeals to the United States Court of Appeals for

the Ninth Circuit from the final Judgment entered

in this action on March 2nd, 1951.

BRYAN P. LEVERICH,

L. H. ANDERSON,

E. H. CASTERLIN,

Attorneys for Appellant.

[Endorsed] : Filed October 16, 1951.
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A. M. Powell vs. Union Pac. R.R. Co.—No. 2776 in

the U.S. District Court for the District of Idaho.

SUPERSEDEAS AND COST BOND

Know All Men By These Presents, That we,

Union Pacific Railroad Company, as principal, and

Continental Casualty Company, as surety, are held

and firmly bound unto A. M. Powell in the full and

just sum of Seventeen Thousand and no/lOOths

Dollars, ($17,000.00), to be paid to the said A. M.

Powell, his successors, administrators, executors

and assigns, to which payment well and truly to be

made, we bind ourselves and our successors, heirs,

administrators, executors, jointly and severally, by

these presents.

Sealed With Our Seals and dated this 15th day

of October, 1951.

Whereas, on March 2nd, 1951, in an action pend-

ing in the United States District Court for the Dis-

trict of Idaho, Southern Division, entitled A. M.

Powell, plaintiff, against Union Pacific Railroad

Company, defendant, a judgment was rendered

against the said defendant and the said defendant

has, or is about to file a notice of appeal from said

judgment to the United States Court of Appeals

for the Ninth Circuit.

Now, Therefore, the condition of this obligation

is such that if the said Union Pacific Railroad Com-
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pany shall prosecute its appeal to effect and shall

satisfy the judgment in full, together with costs,

interest, and damages for delay, if for any reason

the appeal is dismissed or if the judgment is

affirmed, or shall satisfy in full such modification

of the judgment and such costs, interest and dam-

ages as the said Court of Appeals may adjudge and

award, then this obligation to be void; otherwise

to be and remain in full force and effect.

UNION PACIFIC RAILROAD
COMPANY,

Principal,

By L. H. ANDERSON,
One of Its Attorneys of

Record.

[Seal] CONTINENTAL CASUALTY
COMPANY,

Surety,

By KEITH G. MOLLERUP,
Its Attorney-in-Fact and

Resident Agent.

[Endorsed] : Filed October 16, 1951.
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A. M. Powell vs. Union Pac. R.R. Co.—No. 2776 in

the U.S. District Court for the District of Idaho.

DESIGNATION OF RECORD ON APPEAL

To the Clerk of the Above-Entitled Court:

The Union Pacific Railroad Company, defend-

ant, having heretofore filed herein its Notice of

Appeal to the United States Court of Api)eals for

the Ninth Circuit, designates for inclusion in the

record on appeal the entire and complete record,

proceedings and evidence, and requests that you

prepare, certify and transmit the same

—

That is, all of the original papers in the file

dealing with this action or proceeding and the Re-

porter's Transcript of the evidence and proceed-

ings had during the trial, and the exhibits offered,

all in manner required by law and the rules of

Court.

BRYAN P. LEVERICH,

L. H. ANDERSON,

E. H. CASTERLIN,

Attorneys for Appellant.

I certify that on October 16th, 1951, I deposited

in the United States Post Office at Pocatello, Idaho,

a full, true and correct copy of the foregoing Desig-

nation of Record on Appeal, enclosed in a sealed

envelope, postage prepaid, directed to Mr. W. fl.
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Langroise, Attorney at Law, McCarty Building,

Boise, Idaho.

L. H. ANDERSON,
Of Counsel for Appellant.

[Endorsed] : Filed October 17, 1951.

A. M. Powell vs. Union Pac. R.R. Co.—No. 2776 in

the U.S. District Court for the District of Idaho.

REPORTER'S PRAECIPE

To G. C. Vaughn, Official Reporter:

Will You Please prepare, certify and lodge with

the Clerk of the above-entitled Court a transcript

of all of the evidence and proceedings at the trial,

and at all hearings stenographically reported in this

action, within the time, or any extensions of time

allowed by Rule 73 (g) of the Rules of Civil Pro-

cedure, and the number and manner required by

law and Rules of Court.

We agree to pay the charges therefor.

BRYAN P. LEVERICH,

L. H. ANDERSON,

E. H. CASTERLIN,

Attorneys for Appellant.

I certify that on October 16th, 1951, I deposited

in the United States Post Office at Pocatello, Idaho,
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a full, true and correct copy of the foregoing Re-

porter's Praceipe, enclosed in a sealed envelope,

postage prepaid, directed to G. C. Vaughan, Court

Reporter, Box 1805, Boise, Idaho.

L. H. ANDERSON,
Of Counsel for Appellant.

[Endorsed] : Filed October 17, 1951.

A. M. Powell vs. Union Pac. R.R. Co.—No. 2776 in

the U.S. District Court for the District of Idaho.

NOTICE TO APPELLEE

To A. M. Powell:

The defendant Union Pacific Railroad Company

hereby gives notice of its appeal filed herein on

October 16th, 1951, to the United States Court of

Appeals for the Ninth Circuit, from the final judg-

ment entered herein on March 2nd, 1951, and of its

supersedeas bond in the sum of $17,000.00, filed

with said appeal.

BRYAN P. LEVERICH,

L. H. ANDERSON,
Attorneys for Appellant.

I certify that on October 16th, 1951, I deposited

in the United States Post Office at Pocatello, Idaho,

a full, true and correct copy of the foregoing
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Notice to Appellee, enclosed in a sealed envelope,

postage prepaid, directed to Mr. W. H. Langroise,

Attorney at Law, McCarty Building, Boise, Idaho.

L. H. ANDERSON,
Of Counsel for Appellant.

[Endorsed] : Filed October 17, 1951.

A. M. Powell vs. Union Pac. R.R. Co.—No. 2776 in

the U.S. District Court for the District of Idaho.

ORDER EXTENDING TIME TO FILE
RECORD ON APPEAL

It Is Hereby Ordered that the time for filing the

record on appeal in the above-entitled cause be, and

the same is hereby, extended to and including the

1st day of January, 1952.

Dated, November 19tli, 1951.

CHASE A. CLARK,
District Judge.

[Endorsed] : Filed November 19, 1951.

A. M. Powell vs. Union Pac. R.R. Co.—No. 2776 in

the U.S. District Court for the District of Idaho.

SATISFACTION OF JUDGMENT

For and in Consideration of the Sum of Fourteen
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Thousand Five Hundred & No/100 Dollars ($14,-

500.00), lawful money of the United States, paid by

the Union Pacific Railroad Company, a corporation,

defendant in the above-entitled action, full satisfac-

tion is hereby acknowledged of a certain Judgment

rendered and entered in the above-entitled Court

on the 2nd day of March, 1951, in favor of the

plaintiff and against the defendant in the sum of

$15,000.00, with costs in the sum of $92.26, and the

Clerk of said Court is hereby authorized and di-

rected to enter satisfaction of record of said Judg-

ment in said action.

Dated, December 15, 1951.

ALBERT M. POWELL.

State of Arizona,

County of Yuma—ss.

On December 15, 1951, before me, the under-

signed, a Notary Public in and for said County and

State, personally appeared before me A. M. Powell,

known to me to be the person who signed the fore-

going instrument, and acknowledged to me that he

executed the same.

In Witness Whereof, I have hereunto set my
hand and af&xed my official seal the day and year

in this certificate first above written.

[Seal] C. R. CAVANAH,
Notary Public for Arizona,

Residing at Somerton.



152 TT. 0. Bedal vs.

Plaintife's Exhibit No. 2—(Continued)

Com. Exp. 7-29-1952.

[Endorsed] : Filed December 26, 1951.

A. M. Powell vs. Union Pac. R.R. Co.—No. 2776 in

the U.S. District Court for the District of Idaho.

MOTION TO DISMISS APPEAL

The defendant, Union Pacific Railroad Com-

pany, hereby moves the Court under Rule 73 (a) of

the Federal Rules of Civil Procedure to dismiss

defendant's said appeal, the record not having been

docketed in the United States Court of Appeals

for the Ninth Circuit.

Dated, December 24, 1951.

BRYAN P. LEVERICH,

L. H. ANDERSON,

E. H. CASTERLIN,

Attorneys for Defendant.

Order

Upon reading and filing the foregoing Motion,

and good cause appearing therefor, it is

Ordered that defendant's appeal herein be and

the same is hereby dismissed.

Dated, December 26th, 1951.

CHASE CLARK,
District Judge.
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I certify that on December 24, 1951, I deposited

in the United States Post Office at Pocatello, Idaho,

a full, true and correct copy of the foregoing Motion

to Dismiss, enclosed in a sealed envelope, postage

prepaid, directed to Mr. W. H. Langroise, Attorney

at Law, McCarty Building, Boise, Idaho.

L. H. ANDERSON,
Of Counsel for Appellant.

[Endorsed]: Filed December 26, 1951.

United States of America,

District of Idaho—ss.

I, Ed. M. Bryan, Clerk of the United States Dis-

trict Court for the District of Idaho, do hereby

certify that the foregoing copy of Complaint, An-

swer, Verdict, Judgment, Motion for Judgment

Notwithstanding the Verdict, Order Denying Mo-

tion, Motion for Supersedeas, Order Granting

Supersedeas, Notice of Appeal, Supersedeas and

Cost Bond, Designation of Record on Appeal, Re-

porter's Praecipe, Notice to Appellee, Order Ex-

tending Time to File Record on Appeal, Satisfac-

tion of Judgment and Motion to Dismiss Appeal in

the case of A. M. Powell, Plaintiff v. Union Pacific

Railroad Company, Defendant, No. 2776-S, Civil,

has been by me compared with the original, and

that it is a correct transcript therefrom and of the

Avhole of such original, as the same appears of rec-

ord and on file at my office and in my custody.
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Plaintiff's Exhibit No. 2— (Continued)

In Testimony Whereof, I have set my hand and

affixed the seal of said Court in said District this

16th day of September, 1953.

[Seal] ED. M. BRYAN,
Clerk.

Admitted in evidence. Plaintiff's Exhibit No. 2.

Mr. Anderson : If the Court please, I would like

to withdraw from the files in this case Plaintiffs'

request for admission dated September 1, 1953, and

have it marked as an exhibit.

I offer in evidence Plaintiffs' exhibit 3 which is

request for admission, and I would like the record

to show that no answers were filed in this Court

by Hallack and How^ard Lumber Company to these

requests for admission and under rule 36 each of

the following statements are true. I would be glad

to read this now but I assume that won't be neces-

sary in view of the stipulation.

The Court: Any objection?

Mr. Eberle : None.

Mr. Elam: No objection.

The Court: It may be admitted.
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United States District Court for the District

of Idaho, Southern Division

PLAINTIFFS' EXHIBIT No. 3

No. 2944

OREGON SHORT LINE RAILROAD COM-
PANY, a Corporation, and UNION PACIFIC
RAILROAD COMPANY, a Corporation,

Plaintiffs,

vs.

THE HALLACK AND HOWARD LUMBER
COMPANY, a Corporation,

Defendant and Third-Party Plaintiff,

vs.

W. O. BEDAL,
Third-Party Defendant.

REQUEST FOR ADMISSION

To the Defendant—The Hallack and Howard Lum-
ber Company, and to Third-Party Defendant

—

W. O. Bedal

:

The plaintiffs, Oregon Short Line Railroad Com-

pany and Union Pacific Railroad Company, request

the defendant, The Hallack and Howard Lumber
Company, and the Third-Party Defendant, W. O.

Bedal, within ten days after service of this request,

to make the following admissions for the purpose of

this action only, and subject to all pertinent objec-

tions to admissibility which may be interposed at the

trial

:

1. That each of the following statements is true

:

(a) That the injuries to the said A. M. Powell

at Banks, Idaho, on the 15th day of September, 1949,
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were caused by a piece of timber which broke o:ff

one of the logs being unloaded on or onto the leases

premises (Exhibit "A" attached to the complaint).

(b) That the said W. 0. Bedal, his agents, ser-

vants or employees were using the premises covered

by Exhibit "A" attached to the complaint at the

time and place said A. M. Powell was injured in un-

loading said logs from trucks and the loading of

said logs onto plaintiffs' cars for shipment by the

defendant The Hallack and Howard Lumber Com-

pany and for the use and benefit of The Hallack and

Howard Lumber Company under an arrangement

whereby the said Bedal performed said unloading

and loading of said cars at Banks, Idaho, for and

on behalf of the said lumber company in place of

said lumber company performing said work itself.

(c) That the defendant. The Hallack and

Howard Lumber Company, was the owner of said

logs being unloaded and loaded at the time and

place the said A. M. Powell was injured.

(d) That the defendant, The Hallack and How-
ard Lumber Company, paid the said W. O. Bedal

for the hauling, unloading, and loading of said logs

on the premises leased by the plaintiffs to the de-

fendant The Hallack and Howard Lumber Com-

pany at the time and place that said A. M. Powell

was injured.

Dated, this 1st day of September, 1953.

/s/ BRYAN P. LEVERICH,
/s/ L. H. ANDERSON,
/s/ E. H. CASTERLIN,

/s/ E. C. PHOENIX,
Attorneys for the Plaintiffs.
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I certify that on September 1st, 1953, I served

a full, true and correct copy of the foregoing Re-

quest for Admission on each the defendant and

third-party defendant, by depositing the same en-

closed in each of two sealed envelopes, postage pre-

paid, in the United States Postoffice at Pocatello,

Idaho, addressed to their attorneys of record, as

follows

:

Mr. Oscar W. Worthwine,

Mr. J. L. Eberle,

401 Idaho Building,

Boise, Idaho.

Messrs. Elam and Burke,

Mr. Fred M. Taylor,

P. O. Box 2147,

Boise, Idaho.

that being their last known address.

/s/ E. H. CASTERLIN,
Of Counsel for Plaintiffs.

[Endorsed] : Filed September 2, 1953.

Admitted in evidence: September 21, 1953.

Mr. Anderson: Now, Mr. Clerk, will you please

also withdraw from the original file, the answer to

these [7] requests filed by W. O. Bedal. So far as

our case is concerned I don't know that they are

too important but they are a part of the request

for admission.
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I will now offer in evidence Plaintiffs' exhibit 4,

Answer of W. 0. Bedal to the request for admission.

The Court: Any objection?

Mr. Elam: No objection.

The Court: It mav be admitted.

PLAINTIFFS' EXHIBIT No. 4

United States District Court, District of

Idaho, Southern Division

No. 2944

OREGON SHORT LINE RAILROAD COM-
PANY, a Corporation, and UNION PACIFIC
RAILROAD COMPANY, a Corporation,

Plaintiffs,

vs.

THE HALLACK AND HOWARD LUMBER
COMPANY, a Corporation,

Defendant and Third-Party Plaintiff,

vs.

W. O. BEDAL,
Third-Party Defendant.

ANSWER OF W. O. BEDAL TO
REQUEST FOR ADMISSION

In answer to the Request for Admission served

herein by the plaintiffs above named, this Third-

Party Defendant makes the following answers,

to wit

:
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(a) Admits the statement set forth.

(b) Admits that W. O. Bedal, his agents, ser-

vants and employees were unloading logs onto or

toward the premises covered by Exhibit "A" at-

tached to the complaint, and near the place where

A. M. Powell was injured; admits that the unload-

ing of said logs was for the use and benefit of

Hallack and Howard Lumber Company—all pur-

suant to the contract which is attached to Third-

Party complaint; denies that at said particular

time said W. O. Bedal, his agents, servants or em-

ployees, were loading logs onto plaintiffs' cars for

shipment by defendant, Hallack and Howard Lum-
ber Company.

(c) Admits the allegations of paragraph (c) so

far as the logs which were being unloaded; that no

logs were being loaded at that particular time or

place.

(d) Admits that the defendant, Hallack and

Howard Liunber Company, paid W. O. Bedal for

the hauling and unloading of said logs onto the said

leased premises.

Dated this 9th day of September, 1953.

/s/ LAUREL E. ELAM,

/s/ CARL A. BURKE,

/s/ FRED M. TAYLOR,
Attorneys for Third-Party

Defendant.
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State of Idaho,

County of Ada—ss.

W. O. Bedal being first duly sworn, deposes and

says that he has read the foregoing Answer, knows

the contents thereof, and believes the same to be

true.

/s/ W. O. BEDAL.

Subscribed and sworn to before me this 9th day

of September, 1953.

[Seal] /s/ FRED M. TAYLOR,
Notary Public for Idaho.

I hereby certify that on September 10, 1953, I

served a copy of the within and foregoing Answer

of W. O. Bedal to Request for Admission upon L.

H. Anderson, one of the Attorneys of record for the

plaintiffs herein, by depositing a copy thereof in the

United States mail, postage prepaid, addressed to:

L. H. Anderson, Esq.,

P. O. Box 530,

Pocatello, Idaho,

that being his last known address.

/s/ LAUREL E. ELAM»

Service and receipt of a copy of the foregoing

Answer of W. O. Bedal to Request for Admission

admitted this 10th day of September, 1953.

/s/ OSCAR W. WORTHWINE,
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/s/ J. L. EBERLE,
Attorneys for Defendant and

Third-Party Plaintiff.

[Endorsed] : Filed September 10, 1953.

Admitted in evidence September 21, 1953.

EARL W. BRUETT
called as a witness by the plaintiff, after being first

duly sworn, testifies as follows:

Direct Examination

By Mr. Anderson:

Q. Your name is Earl W. Bruett^

A. Yes, sir.

Q. Where do you reside? A. Nampa.

Q. What is your occupation?

A. Assistant Engineer for the Union Pacific

Railroad.

Q. Briefiy, what are your duties ?

A. Checking of leases and drawing maps, staking

leases.

Q. Surveying? A. Yes.

Q. Making blue prints?

A. Yes, blue prints.

Q. Is Banks, Idaho, on your territory and within

your jurisdiction? [8] A. Yes, sir.

Q. I show you what has been marked as Plain-

tiffs' exhibit number 5, brieflv what is that?
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(Testimony of Earl Bruett.)

A. That is a blue print showing railroad track

right-of-way and lease to Hallack & Howard Lum-

ber Company at Banks, Idaho.

Q. Is that the same or substantially the same

map as attached to the lease, exhibit number 1 ^.

A. Yes, sir.

Q. Is that true and correct as to the physical

conditions at Banks ? A. Yes.

Q. And was it on September 15, 1949 ?

A. To the best of my knowledge, yes.

Mr. Anderson: We offer in evidence Plaintiffs'

exhibit number 5.

The Court: If there is no objection it may be

admitted.

Q. Mr. Bruett, how is the property of the Rail-

road Company shown on that print!

A. It is shown with red pencil.

Q. And how is the lease from the Railroad Com-

pany to the Hallack & Howard Lumber Company
shown on the map?

A. It is outlined in yellow.

Q. Does the map show the railroad track through

Banks? A. Yes, sir. [9]

Q. How many tracks are there?

A. The main line and the loading track.

Q. Which direction do they run?

A. Generally north and south.

Q. The east track is which?

A. The main line.

Q. And the west track?

A. The loading track.
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(Testimony of Earl Bruett.)

Q. That loading track is that where they put

the cars and load the logs after they are unloaded

from the trucks? A. Yes.

Q. Have you placed on this print some roads

that are partly on and partly off the leased premises

at Banks? A. Yes, sir.

Q. Are they put on to scale ? A. Yes.

Q. Incidentally, what is the scale of that print?

A. It is on the scale of one inch to one hundred

feet.

Q. The roads that you have shown on the map,

how are they indicated?

A. They are shown with a dashed white line.

Q. A paralleled dash white line? A. Yes.

Q. Do you know what that road is used for, or

those roads that you have there?

A. Primarily for logging and for access to the

depot. [10]

Q. At one place on the map to the west of the

railroad right-of-way line and the leased premises

you have some curleycues or whatever you might call

them, is that right?

A. Yes, you might call it that.

Q. What does that indicate?

A. That is a clump of trees and brush, growth

there.

Q. Will you take a red pencil and mark on that

or right opposite that, the word 'Hrees"?

A. Yes.

Q. Where this road or roads are located on this

map, w^hat is the general nature of the topography
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(Testimony of Earl Bruett.)

there with reference to the railroad tracks, are they

higher or lower ?

A. The railroad is considerably lower—the road-

way is considerably higher than the railroad tracks.

Q. Do you have any figures to show what the

elevation is opposite the leased premises to the west

as compared with the railroad tracks'?

A. Yes.

Q. Will you give us some of those please, start-

ing from either the south or the north end.

Q. Start about 75 feet from the south end into

the lease, the elevation of the road is 8.3 feet higher

than the railroad track, and a hundred feet more

north the roadway is 16 feet higher than the rail-

road track, one hundred feet further north the

roadway is 18.7 feet higher than the railroad track

—

one hundred feet further north [11] the roadway

is 19.6 feet higher than the railroad track and at

another 100 feet to the north the road is 23.2 feet

higher than the railroad track.

Q. That last elevation that you gave is that in

the vicinity of the trees or thereabouts ?

A. That would be beyond the trees, further

north.

Q. North of the trees?

A. Yes, at about the vicinity of the trees it is

18.7 feet from the roadway to the top of the rail.

Mr. Anderson: I believe that's all.

Mr. Eberle: No cross-examination.
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(Testimony of Earl Briiett.)

Cross-Examination

By Mr. Elam

:

Q. That varies along there about where the trees

are from about 18.7 feet to a little over 20 feet

in height? A. To the north, yes.

Q. Do you know where there is a white marker

down here along the railroad track on the opposite

side of the railroad track, one of the railroad mark-

ers, do you have that on there*?

Mr. Anderson: What kind of a marker, Mr.

Elam?

Mr. Elam: I don't know whether it is a mile

marker or a station marker or what.

A. There is a culvert marker, that is probably

what you are referring to.

Q. Where is that with reference to these trees

that you are talking about, is that straight [12]

across 1

A. It would be about 75 or 80 feet to the north,

if that is what you are talking about.

Q. North of where you had marked for the trees ?

A. Yes.

Q. As a matter of fact there are two batches of

shrubs or trees out there, don't you have more than

one mark? A. Not on this print.

Q. You prepared the print? A. Yes.

Q. And you prepared the markings on there?

A. Yes.

Q. Did you see more than one batch of trees or

shrubs there on that one side? A. Yes.
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(Testimony of Earl Bruett.)

Q. How many were there?

A. Two clumps as I recall.

Q. Two different places'? A. Yes.

Mr. Anderson: We have a big map that will

show all that, if you want it, Mr. Elam, the reason

we used this is because it is attached to the lease.

Mr. Elam: I don't object to this, I am just ask-

ing questions about the location of these things.

Q. Now, with reference to the drop there—that

is what you mean by the elevation—where the road

is down to the track?

A. Yes, to the top of the rail. [13]

Q. To the level next to the railroad?

A. Yes.

Q. And next to the railroad track there is more

or less of a level space, is there not?

A. Yes.

Q. Along the railroad track ? A. Yes.

Q. Can you give me approximately what the

width of that space is? A. It varies.

Q. And would be approximately what?

A. Between 15 and 20 feet.

Q. And then you come to a very substantial slope

do you not ? A. Yes.

Q. A very steep slope? A. Yes.

Q. And the road is right on the very edge of

that slope ? A. Yes.

Q. And the logs coming off the trucks, as they

fall down, they hit the slope itself there just as it

comes over the edge, is that right?
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(Testimony of Earl Bruett.)

A. I have never seen them unload logs there so

I couldn't tell you that.

Q. Now, do you know how far it is in a horizontal

line from the edge of the road to the place where

you come down about level?

A. At what place—at about where this clump of

trees are. [13-A]

Q. That varies a little bit does it ? A. Yes.

Q. Give approximately what it is there then.

A. It is right at 47 feet.

Q. That is the distance down the slope?

A. Yes.

Q. During which you had the drop that you men-

tioned? A. Yes.

Q. So far as the railroad track is concerned

there on your plat you draw the railroad with one

line, what is that line?

A. That is the center line of the track.

Q. What is the distance between the center line

and the edge of the property, the east side of the

property which w^as leased to Hallack and Howard ?

A. From the center of the side track to the edge

of the lease is 8.5 feet.

Q. That varies a little bit from the north to the

south end but along in where you have designated it

is 8.5 is that right ? A. Yes.

Q. That is from the center of the track to the

leased property ? A. To the edge of the lease.

Q. How wide is the track?

Q. Four feet eight and a quarter inches between

rails.
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(Testimony of Earl Bruett.)

Q. So your leased property would be about a

little over six feet from the west line of the rail*?

A. Yes. [14]

Q. Have you been up there lately?

A. About a week ago.

Q. Since the Boise-Payette took over that road

landing the top of the road has been widened out?

A. It looked like it to me—I didn't check any

measurements but it looked wider than it had been.

Q. There had been some bulldozing on the bank

side—the west side? A. Yes.

Q. There had been rocks and debris pushed over

the bank and down the hill ? A. Yes, sir.

Mr. Anderson: Is that since the Powell accident?

Mr. Elam: Yes.

Mr. Anderson: I move to strike that and object

to it as being immaterial.

The Court: Yes, any alterations or corrections

made since the accident would not be material.

Mr. Elam: That's all.

Mr. Anderson: Nothing further.

GEORGE HIBBARD
called as a witness for the plaintiff, after being

first duly sworn testifies as follows:

Direct Examination

By Mr. Anderson:

Q. Your name is George Hibbard? [15]

A. Yes, sir.

Q. Where do you reside Mr. Hibbard?
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(Testimony of George Hibbard.)

A. Banks.

Q. Have you resided there for some time?

A. Yes.

Q. Where were you working—strike that—were

you working at Banks on September 15, 1949, when

Mr. Powell was injured? A. Yes.

Q. Were you acquainted with Mr. Powell?

A. Yes.

Q. Who were you working for at that time?

A. Mr. Bedal?

Q. W. O. Bedal? A. Yes.

Q. What were you doing?

A. Unloading trucks.

Q. How were you unloading them?

A. With a cat—bulldozer and boom.

Q. Did you operate that yourself?

A. Yes.

Q. At the time in question did you unload the

logs ? A. Yes.

Q. At the time Powell was injured?

A. Yes.

Q. Where were you—to the west of the truck?

A. East, on the side. [16]

Q. How did you unload the logs off the truck?

A. With a cable.

Mr. Eberle: We object to that as being entirely

immaterial.

Mr. Anderson: It is preliminary but I will not

pursue it further.

Q. You operated the cat that unloaded the logs ?

A. Yes.
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(Testimony of George Hibbard.)

Q. Are you generally familiar with the map,

with what the map shows ? In other words, can you

make a mark on that map as to where the truck

was standing when you unloaded the logs from it?

A. Yes.

Q. Will you take a red pencil and make an x

where the truck was standing?

The Court: I take it this is the truck that the

slab came from.

Mr. Anderson: Yes, that is right.

Q. Now, you have marked an x with a red pen-

cil about opposite a clump of trees that was there?

A. Right close.

Q. And where you marked with an x is where

the truck was standing when you unloaded the logs

immediately following which Mr. Powell was in-

jured? A. Yes. [17]

Mr. Anderson: If your Honor thinks that I

should not go into these things, of course, I will not

do it but I would like to ask a few questions.

The Court: Go ahead Mr. Anderson.

Q. When these logs were unloaded off the truck

and the ones in question, that is, when Mr. Powell

was injured, would they be pushed to the west or

the oast toward the track?

A. Yes, toward the track.

Q. What was done with these logs after they

were unloaded?

A. They would be loaded on the cars.

Q. Do you know whose logs they were—who

owned the logs? A. Hallack & Howard.
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(Testimony of George Hibbard.)

Q. Who was hauling the logs, unloading them

and loading them for Hallack & Howard?

A. Bedal.

Q. Did the Railroad Company have anything

to do with that operation?

Mr. Elam: We object to that as incompetent,

irrelevant and immaterial. A. No.

The Court: He has answered it and the answer

may stand.

The Court: We will recess until 2 o'clock this

afternoon.

September 21, 1953, 2:00 P.M.

Mr. Anderson : I have no further questions, [18]

Mr. Eberle: We have no cross.

Cross-Examination

By Mr. Elam.

Q. Mr. Hi])bard, I think one thing that should

be cleared up in regard to unloading the logs, I

believe you said that you used a cat in unloading

them ? A. Yes.

Q. How did you use the cat?

A. To pull off with the line and boom.

Q. That was for the purpose of pulling the

chains or the lines so the logs would be loosened?

A. Just to dump the logs over.

Q. Which side of the load of logs would you

be on? A. I would be on the west.

Q. That is on the opposite side of the load of

logs from where the railroad cars were down below?
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(Testimony of George Hibbard.)

A. Yes.

Q. You were doing that in the same manner that

you had always done it before?

Mr. Anderson: I object to that as immaterial.

A. Yes.

The Court: The objection is sustained and the

answer may be stricken.

Q. And you fix the place at about where you

marked it there on the map ? A. Yes. [19]

Mr. Elam: I think that is all from this witness

at this time, we may want to call him later.

I would like to recall Mr. Bruett for a question

or two.

EARL W. BRUETT
recalled for further cross-examination, having here-

tofore been duly sworn, testifies as follows:

Cross-Examination

By Mr. Elam:

Mr. Elam: I will ask that Mr. Bruett be handed

the map exhibit 5 which is admitted.

Q. I will ask you if you will mark on the blue-

print as the place designated as the trees and iden-

tified by both you and Mr. Hibbard, the height of

the road over and above the railroad track, what is

that? A. That elevation is 18.7.

Q. Will you mark that on that print in red

pencil. A. Yes, sir.

Q. That is the height of the edge of the road

above the level of the railroad track?

A. Yes.

Mr. Elam. That is all.



The Hallack and Howard Lumber Co., etc. 173

Mr. Anderson : I would like to have this marked

as an exhibit, this is exhibit 6.

At this time, if the Court please, I offer exhibit 6

which is a statement of expenses and attorneys fees

incurred by the Union Pacific Railroad Company
in the [20] Pow^ell case, and in connection with this

exhibit we have entered into this stipulation. "If

the plaintiffs or either of them are entitled to re-

cover in this action it is hereby stipulated by and

between the parties hereto through their respective

counsel that the items listed on the attached exhibit

w^ere expended by the plaintiff or one of them in the

case of A. M. Powell vs. Union Pacific Railroad

Company, and the same may be received as evidence

in this case subject only to any objection that may
be made and the ruling thereon by the Court as to

relevancy or materiality as to any or all items.

It is further stipulated that as to two of said

items, that is the claim agent's time in the amount

of $301.97 and the attorney's fee in the amount of

$1,000.00, said items were incurred by regular em-

ployees of the plaintiff and said amounts were de-

termined by auditing the hours and days worked

by said employees and the charge therefore made

according to their regular monthly or annual salary.

I offer exhibit 6 in evidence.

The Court: Without objection it may be ;v]-

mitted.
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PLAINTIFF'S EXHIBIT No. 6

Statement of Expenses and Attorney 's Fee Incurred

by the Union Pacific Railroad Company Cover-

ing the Investigation, Defense, Appeal, and

Final Disposition of the Case of A. M. Powell

vs. Union Pacific Railroad Company, Case No.

2776, in the United States District Court for

the District of Idaho, Southern Division:

Claim Agent's Time $ 301.97

Claim Agent's Expense 51.12

Witnesses at the trial—Time and Expense 216.09

Marshal's Fee—Serving subpoenaes .... 20.10

Transcript required by Court on Motion for

Judgment Nov 182.70

Appeal Fee 5.00

Premium on Bond on Appeal 300.00

Attorney's Fee 1,000.00

Paid in Satisfaction of Judgment 14,500.00

Admitted in evidence Sei:)tember 21, 1953.

Mr. Anderson: I have had the transcript in the

case of A. M. Powell vs. Union Pacific Railroad

Company marked as Plaintiff's Exhibit 7 which is a

transcript of the evidence and other proceedings of

the Court in that case, motion for directed verdict

and instructions. I would like to read at this time
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portions of the testimony. [21] I offer this in evi-

dence at this time.

The Court: It may be admitted.

Mr. Elam: I think the ones that were not stipu-

lated to were Powell and Anne Powell.

Mr. Anderson: I don't propose to read Anne
Powell's.

Mr. Elam: And Russell Eldridge and Addelore

Revett, Dr. Simonton, Boyd Tovey. The only ones

that we stipulated that could be read into the rec-

ord was the testimony of Harry Hansen, Ritter,

Parrish, and Sage.

The Court: This will be admitted as against the

Hallack & Howard Lumber Company.

Mr. Anderson: I would like to read from the

testimony of Albert M. Powell, commencing on page

one of the transcript.

The Court: I might say if there is any portion

of this which would save a duplication in again

reading it to the jury that you have no objection to,

it might save you a little time and save the Court

time and the jury's time if you would specify the

ones that you don't have objection to. That might

save the reading of it twice, because I am now
principally concerned with the case of the Union

Pacific against the Hallack & Howard Lumber

Company, but I am letting this testimony go in as

to all of the parties so as to save duplication.

Mr. Elam : The stipulation was made between all

of the attorneys as to those particular witnesses.

The Court: What are the names of those par-

ticular witnesses. [22]
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Mr. Worthwine : It was stipulated as to the testi-

mony of Harry F. Hansen, Charles Ritter, Albert

Parrish and Howard Sage.

The Court: That testimony may be admitted as

against all of the parties to the suit, and any balance

of the transcript that you desire to use may be used

only as to the Hallack & Howard Lumber Company.

Mr. Elam : We will also stipulate that the in-

structions which are a part of the original tran-

script may be admitted.

The Court: I am very sure that the instructions

in this case are going to be different than the in-

structions in that case. They may be admitted

how^ever, if there is no objection. You may proceed,

Mr. Anderson.

(Mr. Anderson reading.)

ALBERT M. POWELL
being called as a witness by the plaintiff, after being

duly sworn, testifies as follows:

Direct Examination

By Mr. Langroise:

Q. You are the plaintiff in this action?

A. Yes, sir.

Q. Who were you employed by on the 15th of

September, 1949?

A. The Union Pacific Railroad Company.

The Court : Mr. Anderson, I don 't want to inter-

rupt you, but I have an idea that all counsel [23]

are going to be faced with this situation that you
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are faced with now, if some of counsel would act as

a witness for you and take the place of Mr. Powell,

it would be easier for the jury to follow.

Mr. Anderson : That is right and it is the proper

procedure except for the fact that I am jumping

from portion to portion and it might be difficult

for them to follow me. I will try to make it plain

which is the question and the answer.

Q. Who were you employed by on September 15,

1949? A. Union Pacific Railroad Company.

Q. And where were you located?

A. Banks, Idaho.

Q. What was your position?

A. I was car inspector.

Q. And what were your duties as car inspector?

A. To make repairs to damage to log cars.

Q. Had you been employed by the Union Pacific

Railroad Company prior to September 15th ?

A. Yes, sir.

Q. When did you start to work for the Union

Pacific Railroad Company?

A. It was either 1934 or 1935.

(Now I will go to about the middle of page

3.)

Q. At Banks, Idaho, during 1949 were any logs

being loaded there? A. Yes, sir. [24]

Q. When did you go to work at Banks?

A. June first.

Q. Of what year? A. 1949.

Q. When you went up there were any logs being
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loaded there? A. Yes, sir.

Q. Will you just describe to the Court and Jury

how the logs were loaded?

A. There was a track running north and south,

the same way as the main line, a side track that was

practically straight with a little curve, and about

three feet or a few feet west of this was a row of

bunker logs, two feet or three feet logs, laid in a

row, those bunker logs were to keep the logs from

rolling across the track or against the cars. The

trucks would come in west of that on a little private

road, and there they would, with a caterpillar and

hoist unload the trucks, each truck load may have

from three to six thousand feet in a load and the}'

would knock the chains off the binders and the

caterpillar would wind this drum, when they would

hitch to the bottom, would wind the drum and lift

the load olf the trucks and then that load of logs

would roll down and hit the bumper logs and they

would stop if the bunker logs stopped them. They

had a loading machine on a flat car that propelled

itself, it would load one-half a flat car and back it-

self up by cable and he could reach out and get the

logs with two men [24-A] swinging them, he could

load them on the car and take two binders on the

loads of logs and that would form the tension that

held the logs. My duty was to inspect this load as

to being safe foi* the company to haul to Cascade.

I don't know the distance exactly to Cascade. I was

around there to either accept it or to reject it after

it was loaded. After he had loaded one half of the
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car and put the binders on, then he would back up

one half a car length and load the rest. That was a

day's work just to do that over and over, dumping

the loaded trucks and picking them up and loading

them on the cars.

(I am skipping a couple of lines.)

Q. How high above the bunker logs was the

2:)lace that they unloaded from the trucks?

A. From where the trucks were?

Q. Yes, sir.

A. Well, it would vary, there w^as a variation in

the road, the road wasn't straight and that distance

would vary from 70 to possibly over 100 feet. It

was a very stee]) incline, you couldn't hardly walk

up there, you would have to turn and go up side-

v^ny^ in some places because it was so steep.

(Now I go to i)age nine of his testimony.)

Q. Is that loading track within two or three

feet of the bunkers? A. Yes, sir. [25]

Q. While you were employed there at that time

prior to September 15th, did any more bunker logs

make their appearance at this loading place ?

A. Yes, the bunkers filled up and they added

another log at the top.

Q. Prior to the 15th of September, 1949, how

many bunker logs did they have about the middle

of the bunker? A. Three.

Q. And that would extend that bunker how high

from the ground or the track?



180 W. O. Bedal vs,

(Testimony of Albert M. Powell.)

A. Well, logs were two and half or three feet,

and the largest they could find, and that would run

it above the track six or eight feet.

(I am now going to the bottom of page 10.)

Q. And what was the condition of the area im-

mediately back of the bunker logs?

A. You mean between the bunker logs and the

track?

Q. No, I mean the other way. A. West?

Q. Yes.

A. It was filled up with debris, limbs, small logs

and bark.

(Now^ I am going to page fourteen, toward

the top.)

Q. I direct your attention to the 15th of Sep-

tember, 1949, and will ask you to describe to the

jury the condition of the debris and materials back

of the bunker logs with respect to the top? [26]

A. It—that is, the trash and debris and bark

and so on was up to the top of the bunker logs and

in some places it was spilling over behind, between

the bunker and the cars.

(I am now going to page 15, toward the bot-

tom.)

Q. On the morning of September 15, what time

did you go to work

?

A. At eight o'clock.

Q. Where did you first go to work?

A. Around the string of cars. I had possibly
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two or three loads on the south end of the track.

I made a minor repair or two on some loads and

then I went up on the hill, on the road, and got a

drink of water and walked off down to the north

end of this train of cars, this string of cars that

was standing there, and go on top and walked on

top of the empty cars to inspect the chains, the "U

"

plates and chains and walked up to the empty car

next to this loading machine, the loading rig was

on the next car.

Q. Where was the loading rig with respect to the

loaded cars?

A. There was loaded cars in front of the loading-

rig, possibly six or seven, I can't remember, but

there was loaded cars in front of it. I stopped on

the last empty car next to the car that he w^as on,

he occupied one car with this rig, and then I figured

this load of logs was being dumped.

Q. Did you do anything?

A. Did I see any damage, is that what you

mean? [27]

Q. No—you say that you got on the car where

the loading rig was ? A. Next to it, yes, sir.

Q. Did you notice anything above, any truck?

A. A load of logs ready to be dumped, yes.

There was a load ready for dumping, or in the act

of dumping.

Q. And what did you do?

A. I stepped up off the top of this log car on to

where the bunker logs came together. I stepped

on the bunker log and stood there a minute on the
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end of the bunker log facing the west where they

were loading.

Q. What was the bunker log's height with re-

spect to the empty car, the top of the empty car?

A. Oh, possibly two feet or more at that point.

Q. I beg your pardon.

A. They were about two feet or more at that

place.

Q. Lower than the empty car?

A. No, higher than the empty car, possibly two

feet.

(Now, I am skipping the next question, this

is on page 17.)

Q. On to the bunker logs?

A. Yes, and I sat down on the top of the bunker

logs in this position (indicating) with my feet on

the end of another log sticking out.

Q. Will you explain or describe how 3^ou were

able to sit on the top facing west?

A. That is right, and I sat on the top facing

west. [28]

Q. And still have your feet on the bunker logs?

A. They didn't close up tight there, there was a

space of two or three feet that they lacked coming

together. You could walk between them, there

would be a little space, a sort of partition whore the

bark and stuff would sift down on to the track.

Q. On ahead of this loading machine, up ahead I

mean from the direction that you were walking,

what was on the car next to it?

A. Ahead of the loading machine?
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Q. Yes. A. Logs.

Q. Where was the trucks on the road that had

the load of logs on it with respect to where you went

over to sit down?

A. It was between 60 and 70 feet south of me,

maybe 70 or 80 feet, and it was west up on this

road.

Q. About 60 feet south ? A. Yes, sir.

Q. And where was that with respect to the loaded

cars on the loading tracks? A. From me?

Q. Where was the truck?

A. It was directly or almost directly west of that

70 or 80 feet and up this bank.

Q. Would that be directly up hill?

A. That is right. [29]

Q. Down at the bottom of the bunker, on this

track was loaded cars of logs ?

A. That is right.

Q. Was there anything else there?

A. I don't just understand.

Q. Why didn't you step up to this bunker and

sit down on it or rather why did you do that?

A. Well, that was as far as I could go because

of the loading rig, it was on the next car, and I

knew^ that he would want some of those logs that

were being dumped to finish out the half car.

Q. They were not being dumped at that time?

A. They were just preparing to dump them, tliat

was as far as I could go. Naturally, I would ste])

out of his Avay, he had a line to pull him back when

he loaded one-half a car.
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Q. The logs would be loaded—strike that—where

would you be when they were unloaded off the

truck ? A. You mean at that time.

Q. Well, generally?

A. I would get in a safe place.

Q. You didn't go below the bunker where they

were unloading logs? A. No.

Q. After you stepped over there was anyone

else over there at that time ?

A. There was three other men, three men on this

top bunker log. [30]

Q. When you stepped over? A. Yes, sir.

Q. Who were they?

A. Mr. Ritter, Mr. Hansen and Mr. Parrish, that

I know.

Q. And where were they in relation to you ?

A. They were either sitting or squatting on this

bunker log.

(I am now turning to the top of page 20.)

Q. You say that you were facing west?

A. Yes, sir.

Q. That w^ould be in the general direction of the

loaded cars? A. Yes, sir.

Q. And what happened, if anything?

A. I just stepped up and sat down this way

(indicating) on the end jf the log. There were these

three men here to the right, the truck dumped th(^

logs and I Ic/ ked bixcl down the track on the loads

and I h?ard the logp strike the loaded cars, I re-

member looking ai thf rig boom and it was quiver-
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ing after this lick. I am sure that Mr. Ritter yelled

"look out there" and I looked, I glanced and

throwed my head over to one side, there was a slab

coming through the air, three or four feet from me,

coming from the south. I threw my arm up this

way (indicating) and it hit me here (indicating).

It hit and raised me in the air. I remember

falling back and I rememl^er my feet being higher

than my hands. I fell down between the bunker

bottom as I went down. [31] I struck my back,

between my back and the hip, and then I rolled over

on my stomach and crawled out between the cars.

On the east side of the cars I pulled up to the side

of the car and took a few steps in the direction of

my home and I began to see black things in front

of my eyes and I got dizzy. I made it back and I

laid back over on the car, I think it was the car

that the loading rig was on. An employe, Mr. Han-

sen, w^ho was operating the loading rig came to me
and got me by the arm and said "you better go to

the doctor" and I said "no, I will go home and rest

a while and I will be all right," and then I just

passed out for a few moments. I got very sick to

my stomach and Mr. Hansen put me in the car and

Mr. Ritter drove me to Emmett to the Emmett

hospital.

(Now I skip a couple of questions, to the

bottom of page 21.)

Q. Well, when you saw it, that is, the slab, from

what direction was it coming?
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A. Directly from the left or the south.

Q. That would be in what relation to the posi-

tion of the loading track where the cars were on the

truck, and the empties?

A. The loading track running north and south?

Q. Yes. Do you remember, the loading track

also runs north and south? A. Yes.

Q. And this came, the slab, from the south ? [32]

A. Yes, sir.

Q. And do you remember what time you arrived

at Emmett?

A. It must have been about 11 o'clock.

Q. What time did this accident occur?

A. Around ten o'clock.

Q. Upon your arrival there, what doctor, if any,

saw you? A. Dr. Reynolds.

(Now I am going to page 48, this is cross-

examination by Mr. Anderson.)

Cross-Examination

By Mr. Anderson:

Q. The tracks, that is the railroad at Banks runs

generally north and south? A. Yes, sir.

Q. And in addition to the tracks, that is, the rails

that the through train goes on, there is a loading

track immediately to the west of the main line?

A. Yes, sir.

Q. And is that where the logs were loaded

—

strike that—is that where the empties are placed

for loading the logs? A. Yes, sir.
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Q. Do you know how many cars that track, the

loading track, will hold?

A. Eighteen or twenty.

Q. When they commence to load these cars do

they have to move those after they are loaded, or do

they dump to one car. [33] And w^hen that car is

loaded, do they dump to the next?

A. They try to start on the extreme south end

and load on up toward the north.

Q. So that the truck up on the road would try

to dump the logs to the particular car that is being

loaded at that time?

A. Wherever they need the logs.

Q. And that road to the west of the load track,

the road that the trucks went on, was that road con-

tinuous from the north end of the loading track to

the south end of it?

A. Yes, sir, it is continuous—well, it branched

off to the north but I would say it was continuous,

yes.

Q. That was the road that these trucks would

pull on and then they would dump the logs to what-

ever railroad car they were loading?

A. Yes, sir.

Q. And is that road all the way, all the way

through there for 18 or twenty cars, car lengths,

that road on the hill, that is my question?

A. Yes, up quite a vrays.

Q. And on this particular date, the 15th of Sep-

tember, 1949, do you know v^hich car you were load-
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ing, was it north or south or about the middle of

that loading track?

A. It was a little south of the middle.

Q. And from that point, where the truck was on

the road, was that higher or a lower elevation

—

let me change that, was it at the highest or the

lowest elevation that the [34] truck could be on

that road?

A. Well, I would say it was just about inter-

mediate, it could be a little higher to the north and

it could be a little lower to the south.

(I am skipping one question and answer.)

Q. Who was it that hauled those logs in there,

the logs that were to be loaded?

A. I was the logging company Bedal and Smith.

Q. The railroad company had nothing to do with

that?

A. No, they didn't have anything to do with

them.

Q. About how far would you say it was from this

bunker west of the track up to where this truck

loaded with logs would be?

A. I think I would be safe in saying that it is

between 70 and 90 feet.

Q. You never measured it?

A. No, sir, I didn't.

Q. Would you say the road where the truck was

standing and dumping the logs was about 20 feet

higher than the level of the tracks?
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A. I would be unable to say exactly the distance

it was higher, I know it w^as awful steep.

Q. I was wondering if you had any judgment on

that?

A. Well, I would be unable to figure the exact

height, but it would be 20 feet, I know that, it

would be twenty feet up that steep hill to reach

this road. [35]

Q. Would you say it would be 25 feet higher

than the tracks there?

A. Yes, I would say at least that.

(I am going to the top of page 53.)

Q. And the purpose of the bunker was to pro-

tect the cars, to stop the logs and to protect the

cars from being damaged, and to hold them for the

purpose of loading them on the cars?

A. To stop the logs from hitting the cars and to

stop them from going on to the main line and to

damage anything or anybody on the other side.

Q. Who put those logs in there?

A. The logging company.

(I am skipping a couple of questions.)

Q. From the bunkers back to the west, toward

the hill, where they dumped the logs, how far would

this be level from the bunker back toward the hill,

that is, is this bark and stuff that has been men-

tioned, is that level for some distance before you

get to going up the slope of the hill ?

A. It is level for a foot or two from the top of
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the bunker, from the top of the bunker log west it

is level for about a foot or two and then there would

be a dip there, a kind of ditch, then it was level to

the extreme foot of the hill, and then, of course,

nothing could congregate on this steep hill.

Q. Mr. Powell, how far is it from the bunker to

the foot of the hill?

Q. Well, it would vary from 20 feet, that was

their working [36] space, about 20 feet wide.

(And then on page 56 near the top of the

page.)

Q. And those logs were shipped to Cascade?

A. Yes, sir.

(Near the bottom of page 58.)

Q, Who did clean this logging landing?

A. The logging company.

Q. And what was that company's name?

A. Bedal and Smith.

Q. And what did they do when they cleaned the

landing out, did they throw it over the tracks toward

the river, toward the east?

A. Yes, sir, for a thorough cleaning they would

bring in a carry-all and would clean it plumb down

to the river and lay all of the bunker logs up there,

that is, they got them out of the way and would

make a clean sweep.

(Near the bottom of page 63.)

Q. And the first thing that you knew about this

was, that is, the first thing that you knew about this
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piece of log or slab was just the instant before it

struck you. I think that might have been three or

four feet away, just in time to throw up your arms ?

A. Yes, sir, that is right.

(Page Qb near the middle.)

Q. You were generally looking to the west and

someone shouted when this piece started to fly

through the air? [37]

A. Yes, sir, I was looking southwest at this load.

Q. Toward the truck?

A. Yes, sir, they hit the car, I had just arrived

there about a half minute and somebody shouted.

(Page 69—this is re-cross.)

Q. You did know that particular piece of ground

leading from the tracks up to the road for a length

of 18 or 20 cars was all leased to the Howard and

Hallack Lumber Company? A. No, sir.

Q. They were doing all of the unloading, or

Bedal and Smith was doing it for them?

A. Yes, sir.

Q. They were the Howard and Hallack Lumber

Company logs? A. Yes, sir, I think it was.

Q. And they supplied the bunkers did they not?

A. The bunkers were supplied or built of the

largest logs they could get.

Q. Yes, but they were located there by the lum-

ber company or by the logging company ?

A. Yes, sir, by the logging company.

Q. And the cleaning out of the debris was done

by the logging company? A. Yes, sir.
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(The next is the testimony of Harry F. Han-
sen at page 98 of the transcript in the case of

Powell vs. Union Pacific.) [38]

HARRY H. HANSEN
called as a witness by the plaintiff, after being first

duly sworn testifies as follows:

Direct Examination

By Mr. Langroise:

Mr. Worthwine: This is the testimony of one of

the witnesses that was stipulated to by counsel.

The Court: Yes, this goes to all of the parties.

Q. Where do you reside, Mr. Hansen?

A. Boise, Idaho.

Q. During the summer of 1949 where were you

employed ?

A. At the Bedal-Smith Logging Company at

Banks, Idaho.

Q. And what were your duties there?

A. Loader on the train at Banks.

Q. In connection with your duties did you oper-

ate what has been described as the loader that oper-

ated on the cars that loaded the railroad train?

A. Yes, sir.

(Now, I go to page 101 just below the middle

of the page.)

Mr. Elam: I think this all should be read and
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I will stipulate that all this testimony should be

read. It isn't very long.

The Court : Very well, read it all.

Q. And were you so engaged on June 1, 1949 ?

A. Yes, sir.

Q. Had you been there some time before June 1,

working there? [38-A] A. Yes, sir.

Q. How long?

A. I think it was about the 7th of May that I

was emploj^ed.

Q. Did you work there from the 7tli of May to

and through the 15th of September, 1949?

A. Yes, sir.

Q. Are you acquainted with the Plaintiff A. M.

Powell? A. Yes, sir.

Q. Did you see him in connection with your

work at Banks from June 1st including September

15,1949? A. Yes, sir.

Q. Did you know what he was doing?

A. Yes, sir.

Q. What was he doing?

A. He was car inspector or car man.

Q. For whom? A. The Union Pacific.

Q. What did you observe him doing around

there ?

A. He always checked the loads every morning

and took care of his train or the cars.

Q. Did he, on occasions, repair cars?

A. Yes, sir.

Q. Was he continuously so engaged, working

there while you were there from June 1st on?
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A. Yes, sir.

Q. What did you observe about his physical con-

dition during [39] that time?

A. He was about to perform his job.

Q. And did he do so? A. Yes, sir.

Q. What did you observe about whether he was

active? A. He was normally active.

Q. Did you hear some testimony in connection

with this large railroad jack or jacks?

A. Yes, sir, I did.

Q. Have you seen them? A. Yes, sir.

Q. Did you hear a description of them given?

A. Yes, sir, I did.

Q. Have you had to handle any of them your-

self?

A. Yes, sir, I have lifted them, and they are

awful heavy.

Q. Have you seen him, Mr. Powell, handle those

jacks? A. Yes, sir.

Q. Was there an occasion that you recall when

the trucks under one of the loaded cars was knocked

off the rails? A. Yes, sir.

Q. Do you know whether those trucks were

placed back on the rails? A. Yes, sir.

Q. By whom? A. Mr. Powell.

Q. Did he have help to do that? [40]

A. Yes, he did it alone.

Q. My question was, did he have help?

A. He done it by himself, it was his job and he

did it.

Q. While he was there did you see him using
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those heavy jacks'? A. Yes, sir.

Q. Did he have difficulty in handling them?

A. Not that I saw.

The Court: I am wondering if you want all of

this read as to the condition of Mr. Powell's health

and his injuries, that has nothing to do with this

case.

Mr. Elam: No, I don't care about that part.

The Court: I am wondering if you want to take

the time to read all that.

Mr. Elam: No, not about Mr. Powell.

The Court: This is a simple question involved

here and all this has been settled in another case.

Do you want him to leave out that part of it or do

you want him to continue to read.

Mr. Elam: No, not that portion.

The Court: I suggest that Mr. Anderson go

ahead the way he was doing and any part of it that

he doesn't read and you want to read that you do so.

Mr. Anderson: Then I will start in the middle

or just below the middle of page 101.

Q. Of what did that bunker comprise—of what

was it made?

A. It was a large log or logs that were used

there. [41] We set it there for the protection of the

cars and to keep the logs from coming against the

tracks.

Q. What size were those logs in the bunker?

A. I would say about three feet in diameter.

Q. From the time that you started to work there
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up to and including the 15tli of September, 1949,

had the number of logs in that bunker increased?

A. Yes, sir.

Q. About how many were there on the 15th of

September and for sometime prior thereto?

A. Just before, it was about three deep, they

were large sized logs.

Q. Three large sized logs?

A. Two or three.

Q. Why were a number of logs placed one on

top of the other, if you know?

A. They were laid there to keep the bark and

stuff from coming over and down on the track and

to stop the logs from coming on the track.

Q. But if you started out with one why was the

second and the third put on?

A. They put them on as the landing filled up.

Q. As the landing filled up behind the bunkers?

A. Yes, sir.

Q. Directing your attention to the 15th of Sep-

tember, 1949, what [42] was the condition of the

landing behind the bunker logs about the center part

or a little to the south of the center, as to what

condition there was back of that?

A. Well, we had bark formation and dirt filled

up, it was filled with bark.

Q. And what was the situation prior to the 15th

of September, 1949, as to whether or not this

bunker was stopping the logs as they were unloaded

from the trucks?
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A. Well, when the new bunker was put in it had

more stopping force than when it filled there.

Q. After these three, or the third log was put

on, how long had it been filled in back of that prior

to September 15, 1949?

A. It filled up gradually as they worked on.

Q. Was it filled prior to September 15, 1949?

A. Yes, I would say that it was filled at that

time.

Q. How long had it been filled prior to the 15th

of September, 1949?

A. Not over a week or so.

Q. After it had filled up, what was the condition

with respect to the logs going over this bunker when

they were unloaded from above?

A. Well, we had trouble with the logs coming

into the flats, into the railroad cars.

Q. Was that just once in a while or was it

frequently ?

A. It was a general condition more or less. [43]

Q. That had been true for a week or more before

the 15th of September, 1949?

A. It happened all of the time, all through the

operation since the bunker filled.

Q. Whenever the bunker got filled this would

occur? A. Yes, sir.

Q. How long had it been occurring as you say,

I believe—did you say all of the time after this

third log was put in the bunker in the area around

the center of the bunker and south of the center?

A. A week or two, I would say.
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Q. Directing your attention to the 15th of Sep-

tember, 1949, were you at work that day?

A. Yes, sir.

Q. Was Mr. Powell at work that day ?

A. Yes, sir.

Q. Where was Mr. Powell working on his repair

w^ork generally? A. On the railroad siding.

Q. Where would that be with resjject to the

bunker logs that we have been discussing ?

A. His work consisted of fixing the cars. Norm-

ally his work would be on the side where they were

knocking off the stuff.

Q. That is on the side next to the bunker?

A. Yes, sir.

Q. How far was this bunker away from the cars

themselves? [44]

A. Well, it varied in distance from one foot to

about three feet.

Q. It would vary from one to three feet?

A. Yes, sir.

Q. Do you recall or were you present when Mr.

Powell AA^as injured that day?

A. Yes, sir, I was.

Q. Calling your attention to just prior to his

injury—prior to the time he was injured, where

were you at that time?

A. I was just about six feet from him.

Q. About six feet from him?

A. Yes, sir.

Q. Wore you on the logs, or where?

A. On the same log that he was on.
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Q. Then I take it you were about six feet north

of him? A. Yes, sir.

Q. Was there anyone between you and Mr.

Powell ? A. Yes, sir.

Q. Who?
A. I think there was two men, Mr. Ritter and

Mr. Parish.

Q. Where were they with respect to this log?

A. They were on it too.

Q. Was this the top bunker log?

A. Yes, sir.

Q. "Where was your loader with respect to where

you and Mr. Powell and the other men were on this

log ? [45] A. Over to the south of us.

Q. The loader was south of that?

A. Yes, sir.

Q. How much room did this loader take ?

A. It occupied one car.

Q. And what was to the south of the loader?

A. Loaded cars of logs.

Q. When did Mr. Powell,—did you see where

Mr. Powell came from when he got on the log of

this bunker?

A. I would not be able to answer that, I was

on the machine on the other side at that time, and I

just entered or came there myself. I had come

around the machine prior to the accident and

stopped on the log myself.

Q. Was Mr. Powell there?

A. He just came there too.

Q. About the same time that you did?
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A. Yes, sir.

Q. What direction were you facing, if you re-

member? A. I don't remember that.

Q. What was the reason for your coming on the

log or going around there—was there anything being

done there?

A. Well, we shut the machine down waiting for

them to dump a load of logs.

Q. And they were dumping a load of logs.

A. Yes, sir.

Q. Where? [46] A. Off the truck.

Q. And that truck where they were dumping was

above where this bunker was? A. Yes, sir.

Q. It was on the road that has been described

here by witnesses? A. Yes, sir.

Q. What happened shortly after this load of logs

was dumped?

A. To describe it, shortly after the load was

broke down someone hollered "look out" and I

jumped up and this slab—I didn't see it at the

time, but I saw it knock him off this log and the

remainder of the load come down against the cars.

Q. The railroad cars, you mean? A. Yes.

Q. Describe what you saw happen to Mr. Powell

after this slab hit him?

A. Well, it knocked him off the log and his head

hit the frame of the car and it doubled him up and

he fell down between the car and the brow of the

hill. He turned over and crawled off under the car

and I went over the top and met him on the other

side.
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Q. What did you observe about his condition at

that time?

A. He was hurt. I noticed that right away.

Q. What did you do, if anything, and what did

he do?

A. Well, I convinced him that he needed medical

aid and with the aid of the other fellows we got a

car down and sent him to the doctor. [47]

Q. While he was there what did you observe

about his condition?

A. I examined his back and there was a large

skinned place on his hip and he was kind of in a

semi-coma there, and for a few minutes he was not

able to stand, he was weak from shock.

Q. He was loaded in a car and sent away im-

mediately? A. Yes, sir.

Q. Did you examine this slab that hit Mr.

Powell? A. Yes, sir.

Q. Would you describe it to the Court and Jury ?

A. Well, in length it would be nearly four feet

long and probably weigh between 60 and 75 pounds.

Q. After Mr. Powell was injured and was taken

away in a car, did you remain there for a while?

A. Yes, sir.

Q. Do you remember how long you remained

there ?

A. Oh, I would say until two-thirty in the after-

noon.

Q. Between the time of the unloading of this

truck load and the injury to Mr. Powell, had any-
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thing been done to change the physical condition of

the bunker where the logs were unloaded or the

area immediately back of them?

A. Well, I am positive that we loaded a half car

of logs.

Q. Did anyone do anything to change the amount

of debris back of the bunker logs after this accident

happened and during the time you were there ?

A. No. [48]

(The following is cross-examination.)

Q. What did you say was done after the acci-

dent, did you say you loaded one car?

A. I think the load in question was loaded.

Q. You finished loading one load?

A. Yes, sir.

Q. How many logs would that be?

A. Well, it would vary from 20 to 25.

Q. And those likewise were dumped from the

truck up on the road and rolled down?

A. Yes, sir.

Q. Did they stop on the landing west of the

bunker logs? A. Not all of them.

Q. Some of them did?

A. The majority of them, yes.

Q. How did you go about loading those logs?

A. We used a log jammer, a swinging machine.

We used a log jammer in loading them.

Q. How did that take the logs, this machine

—

the process loading, how did that take place, did
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you hook on to the end of the log or the middle of

the log?

A. We used a crotch line and we hooked hooks

on each end.

Q. Those logs swung back and forth a little?

A. Yes, sir, they did.

Q. And as you loaded them on the car they would

tear up the landing to some extent? [49]

A. Yes, sir, they would.

Q. They would make sort of a dip in the landing

as a result of the log loading operation?

A. Just the drag of the log as you picked it up.

Q. Where you picked the logs up there on the

landing the bark is rather loose?

A. Yes, sir, it is.

Q. It is soft material? A. Yes, sir.

Q. So that having done that, the condition might

have been somewhat different than it was at 10

o'clock in the morning at the time of the accident?

A. Not in the general area because it was a very

minor operation, just a minor happening.

Q. How far back to the west of the bunker would

you determine that the landing extended, would it

extend back to the slope?

A. I didn't get that question.

Q. West of the log bunker there is what you call

the landing? A. Yes, sir.

Q. And is that what had bark in?

A. Yes, sir.

Q. How far did that extend back west of the

bunker log ?
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A. Twenty or twenty-five feet approximately.

Q. Would it extend back to the level, the base

of the slope of the hill where the logs are dumped.

A. Nearly so. [50]

Q. As I understand it you were on this log about

six feet from Mr. Powell, to the north of him, how
far were you north of the loading machine ?

A. I would say that I was about 12 feet.

Q. Where was the loader with reference to the

logs that came down off the truck to the log bunker ?

A. A little bit north of that.

Q. Your loader was how long?

A. Forty feet.

Q. I think on direct testimony you said that you

didn't remember which way you were facing as you

sat on this log bunker?

A. That is correct.

Q. You didn't see this slab in flight?

A. That's right.

Q. When did you first see it, the slab?

A. When some one hollered, I jumped up and

looked, and that instance I was facing that way,

after he hollered I noticed it.

Q. About the time it struck Mr. Powell?

A. Yes, sir.

Q. So that you cannot say from which direction

it came? A. Not definitely.

Q. This slab you say was about four feet long,

did it consist entirely of bark?

A. No, sir. [51]

Q. There was a piece of timber in it?
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A. Yes.

Q. How long had you been working up there in

this same business?

A. Since I was 18 years old, the last few years

I have been

Q. Let me ask how^ old you are now ?

A. I am thirty-two.

Q. During the time that you have been working

there has it always been the practice for those work-

ing around the cars to move over to the north or in

some direction when the logs are being rolled down

to the bunker?

A. That is the way I did, yes, sir, that is in the

general direction I would move.

Q. Why would you move at all?

A. Well, it was the customary place to sit down.

Q. Was there any other reason you went over

there other than to sit down?

A. Yes, to get down out of the way of the

unloading logs.

Q. Does bark or things fly off the logs as they

roll down this hill?

A. Yes, some. I would say that on some it does.

Q. And w^as that one of the reasons why you

moved over there so that you would not be struck

by some bark or anything that might be flying off

the logs? A. Yes, sir.

Q. In your experience up there have you ever

seen a slab of this [52] tyi)e ; of the type that struck

Mr. Powell, have you ever seen one like that fly

off the logs?
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A. I never was present at any time that a slab

that large let go.

Q. From your experience up there can you tell

me, first, when these logs are cut and before they

are hauled to the unloading dump, are some of them

splintered sometimes f

A. Yes, I would say so.

Q. And did this slab indicate that it was splint-

ered off a log that might have been cut in the

forest?

A. I never questioned that part of it. I suppose

it was, it could have been an unseen splinter there

with the load.

Q. Something that developed with the cutting of

the logs?

A. Yes, I would say that it had occurred that

way probably. I know it could happen and it would

happen lots of times, that there would be splintered

logs.

Q. Ordinarily that only thing that comes off

those logs would be the bark I

A. Bark and very small limbs.

Q. And this was not a limb?

A. No, it wasn't.

Q. It was bark that had some timber on it?

A. Yes, sir.

Q. I think you were not too definite as to whether

there were two or three logs forming this bunker on

September 15? A. That is right.

Q. It could have been just two? [53]
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A. Yes, them logs vary in depth through there,

that part of the bunker.

Q. Who put those logs in there?

A. I did.

Q. You worked for Bedal & Smith?

A. Yes, sir.

Q. What does that company do, does it haul logs

for Hallack and Howard Company?
A. Yes, sir.

Q. Did you have anything to do with the clean-

ing out of the landing there? A. No.

Q. Was it done by your company?

A. Yes, sir.

Q. I suppose that they have been loading logs at

Banks in this same fashion for a long time?

A. Yes, sir, they have.

Q. Was there anything unusual in the way that

you were performing this work at the time Mr.

Powell was injured.

(I assume the objection to that question was

sustained.)

The Court: Yes, it was. We will take a fifteen

minute recess at this time.

September 21, 1953, 3 :20 P.M.

Q. Were you performing the unloading or was it

being performed [54] at the time, the same as it

always has been?

A. That was my first year there. That was the

only year that I worked there.
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Q. I thought you said that you were working

there before? A. In this vicinity.

Q. When did you start to work at Banks?

A. My memory is around the 7th of May, 1949.

Q. During that time—let me ask this, the opera-

tion of the unloading of logs at the time Mr. Powell

was injured was it the same operation that you had

been performing since May, 1949, since you had

been there? A. Yes, sir.

Q. During the time that you were there you had

observed practically every load of logs unloaded?

A. No, sir.

Q. At least you got out of the w^ay when they

were unloading logs ? A. Yes, sir.

Q. And if you had your loader down where the

logs might come there would be times when your

loader might be back several cars away?

A. Yes, sir.

Q. There are two tracks, the main line and

immediately to the west is the loading track on

which you placed cars? A. Yes, sir.

Q. And then the road to the west again that

trucks pulled in [55] on and dumped—are the tracks

and the road in the same location now as they were

at the time of the accident and have then been in

the same location since the accident?

A. Yes, sir, I think so.

Q. Do these logs come down oft' the trucks with

quite a force when they are dumped?

A. Yes, sir.
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Q. And after they hit the ground they roll down

on the landing to the bunker logs?

A. Yes, sir.

Q. And you testified that these bunker logs were

put in there to protect cars and to protect the stuff

or keep it from getting on the tracks?

A. Yes, sir.

Q. And what is done to these logs after they are

unloaded, before they are loaded on the cars again,

are they measured and scaled? A. Yes, sir.

Q. Who did that scaling ?

A. At the time we had two of them, Mr. Sage

and his father.

Q. Who did they work for?

A. For the Howard & Halleck Lumber Company.

Q. Mr. Hansen, when did you become acquainted

with Mr. Powell? A. About the first of June.

Q. About the first of June? A. Yes. [56]

Q. 1949? A. Yes, sir.

Q. I take it that he never talked to you about

his physical condition one way or another?

A. No, sir.

Q. You just saw him performing his work?

A. Yes, sir.

Q. AVhether he might have had something wrong

with him or was not entirely in good health, you

w^ouldn't know would you?

A. Well, I seen him performing his duty and

from the general appearance and in my own opinion

he was in good condition.

Q. That was all you had to go by was the fact

that he was performing his duties?
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A. Yes, sir.

(Redirect examination by Mr. Langroise.)

Q. You were asked about the people that were

scaling, what do you mean by scaling?

A. Well, that is how they run those logs on. The

railroad hauls them on this scaling and the company

buys them.

Q. What do they do?

A. They measure the ends of the log.

Q. That is the function of measuring only, it is

not the removing of bark or anything of that

nature? A. That is right.

Q. During the time you were there from May 7

to the time of [57] the accident, had anyone cleaned

any of the debris from back of the bunker logs?

A. No, sir.

Q. You were asked whether or not you moved

down from where the logs were being unloaded

because of a possibility that the bark or anything

of that kind might fly, was there any other reason?

A. Yes, our personal safety ourselves.

Q. Is that why you moved?

A. Well, it was just the general place that we

came together, that is where we waited for them to

unload.

Q. You were asked why you left from where you

unloaded, and you gave a reason—what that the only

reason ?

A. No, sir, that was away from the logs.
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Q. Those blinkers when they were filled didn't

stop the logs? A. No, sir.

(Now to page 150, the testimony of Charles

Ritter.)

CHARLES RITTER
called as a witness by the defendant, after being

first duly sworn testifies as follows.

Direct Examination

By Mr. Anderson:

Q Will you state your name?

A. Charles Ritter.

Q. Where do you reside?

A. Banks, Idaho. [58]

Q. For whom are you employed?

A. Bedal & Smith.

Q. How long have you worked for Bedal &
Smith? A. About six years.

Mr. Elam: This is covered by the stipulation

and goes to all the parties.

The Court: That is right.

Q. And during that time have you worked up

there? A. Yes, sir.

Q. And what is their business?

A. Logging contractors.

Q. Hauling logs from the forest to Banks?

A. Yes, sir.

Q. Do they conduct the unloading of the logs

and the loading of the cars ? A. Yes, sir.

Q. When these logs are brought in on the trucks
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where does the truck stop to dump them so that they

can be loaded on the cars?

A. Anywhere along this road.

Q. That is west of the track? A. Yes, sir.

Q. How far west of the loading track is that ?

A. About sixty feet.

Q. Is it on the level with the track?

A. No, it is quite a bit higher. [59]

Q. How high is the road, how much higher than

the level of the tracks?

A. I would say about twenty feet.

Q. And what was your job?

A. I was a hooker.

Q. And what does a hooker do?

A. He has to guide them hooks on to the logs to

be loaded.

Q. Puts them into position?

A. Hook the end of the logs, there were two of

us, one at each end.

Q. Is that for the purpose of loading the der-

rick—picking them up—the logs?

A. Yes, sir.

Q. You worked for six years, and I believe you

were in the service a couple of years—did that in-

clude two years in the service?

A. I wasn't counting that, about eight years

with that.

Q. How long had you worked for Bedal & Smith

prior to the 15th of September, 1949?

A. Well, maybe—the first I believe was four

years.
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Q. Was the work continuous there at that time,

this last time you were up there to 1949, to Septem-

ber, 1949? A. In the summer time.

Q. Is there a portion of the year that there is

no logging operation? A. Yes, sir. [60]

Q. What portion of the year is that ?

A. That is in the winter months.

Q. When did they start in the spring?

A. About the first of May.

Q. And about when did they end that work in

the fall? A. About the first of December.

Q. Do you recall the accident that occurred up

there on September 15, 1949?

A. Yes, sir, I do.

Q. At the time this accident occurred where were

you with reference to the tracks?

A. I was west of the track.

Q. Were you on the log bunker or where ?

A. I was standing beside him.

Q. Standing beside Mr. Powell?

A. Yes, sir.

Q. Was he north or south of you?

A. He was south of me.

Q. What were those bunkers that you men-

tioned ?

A. They were the largest logs that we could find

to put in there.

Q. How many were there where you were stand-

ing before the logs came down, do you know?

A. No, I don't.
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Q. You, of course, saw the logs unloaded from

the trucks and rolling toward the tracks'?

A. Yes, sir.

Q. Where they came down toward the track,

what was the condition [61] of the bunker or the

landing just west of the bunker where the logs came

down ? A. It was pretty well filled up.

Q. Was it filled to the top of the bunker ?

A. Except for a dip where we drug the logs.

Q. How large was that dip?

A. Well, maybe a foot or a foot and a half ditch

there.

Q. And how wide was that place?

A. About 20 feet.

Q. About 20 feet wide ? A. Yes, sir.

Q. Where was the bottom of the slope of the hill

w^est of the track, how far?

A. That would be about 20 feet.

Q. Then, what was the nature of the slope from

this 20 feet west of the track—that is, after this 20

foot space west of the track what was the nature

of the slope up toward the truck, was it on an

incline? A. Yes, sir, it was pretty steep.

Q. Who put the logs there—that is, the bunkers,

who put them up there? A. We assisted.

Q. You mean Bedal & Smith?

A. Yes, sir.

Q. When you started out with your logging

operation in the spring, what was the nature, did

you have one or two or [62] how many logs.

A. We put them all in clear through.



The Hallack and Howard Lumber Co., etc. 215

(Testimony of Charles Ritter.)

Q. And then you added logs as you wanted any ?

A. Yes, sir, unless they were left there from the

year before.

Q. This landing west of the logs that extended

west, you say that extended out about 20 feet?

A. Yes, sir, about that.

Q. And that did they consist of?

A. Bark and trash in there.

Q. Was it solid or soft material?

A. It was soft.

Q. And about how far west were you of the

place where the logs came down off the hill to the

track? A. West.

Q. No, I meant to say how far north?

A. I was about 60 feet north.

Q. Did you see—first, let me ask you, how are

those logs unloaded from the trucks on the road?

A. We have a Cat with a boom on the front and

they drive under and have a line that goes under-

neath and that is all run by a power unit.

Q. Are the logs all pushed off at once?

A. No.

Q. They are pushed off in series?

A. Yes, sir, in series.

Q. How many are—how many would be pushed

ofe at first?

A. I would say four or five of them would fall

off. [63]

Q. When did you make the next push?

A. As soon as the chains were cleared.
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Q. How many pushes do you have to make to

unload a load of logs?

A. That varies, but about three.

Q. At the time in question—let me ask you

this—why were you over about 60 feet to the north

of where there logs were coming down?

A. To be out of the way of them.

Q. Why did you go over that far?

A. We always did, I don't know why.

Q. Was it because—what happens when these

logs are unloaded, do pieces fly off the logs?

A. Small pieces, yes, sir.

Q. Now, on this particular load of logs, did you

see them pushed off the truck?

A. Yes, I did.

Q. Did you see them hit the ground?

A. Yes, sir.

Q. How far from the truck did they hit the

ground would you say?

A. You mean down over the hill?

Q. Yes.

A. I would say about ten feet, that is, the top of

the logs.

Q. How far would they drop down to the ground

from where they would be on the truck?

A. Oh, that would be about twelve feet. [64]

Q. When this accident occurred was it when the

first logs were being dumped?

A. 1 don't remember whether it was or not.

Q. Tlien after these logs were dumped immedi-
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ately preceding this accident, what did you see, if

anything, that took place there?

A. I saw the slab coming through the air.

Q. Did you see where it broke off, where the

logs were, that this slab broke off of '^

A. About one-half way down the hill I would

say.

Q. When you saw this slab flying through the

air did you holler or start to run?

A. I guess I hollered and started away.

Q. Had it struck Mr. Powell?

A. No, but it did.

Q. Did you see it strike him ?

A. No, I didn't.

Q. Did you see him afterward?

A. Yes, sir.

Q. Where was he?

A. I saw him when he crawled under the car to

come out on the other side.

Q. Did you pay any particular attention to this

slab? A. Yes, sir, I did.

Q, What did it consist of? [65]

A. Mostly wood. It was a pretty big slab, four

or five feet long and it weighed about 80 pounds.

Q. Were the operations at that time being han-

dled and conducted, that is, the unloading of the

logs and other operations there, were they any dif-

ferent than the work that had been performed be-

fore?

(There was an objection which was sus-

tained.)
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Q. How did you handle the logs, how did you

unload them—in what manner did you unload the

logs prior to the day and the time that this carload

or truck load was dumped?

A. The same way.

Q. At the time this slab broke off the log had

it reached the landing or the bunker ?

A. No, sir.

Q. Do you know what caused the slab to break

off? A. Not unless

Q. Had you ever before seen a slab break off

such as this? A. No, sir, not like this.

Q. Then from your experience in this operation

up there do you have an opinion as to what caused

this piece to break off this log? A. No.

Q. Do you know whether or not in cutting the

log in the forest, or cutting and trimming them

after they had fallen, are they sometimes splint-

ered?

A. I believe they are sometimes splintered. I

think they [_66'\ could have been in falling or in

skidding.

Q. Prior to this time what had you seen break

off these logs as they were dumped ?

A. I would say bark and small limbs.

Q. And would that stuff, the bark and limbs fly

through the air?

A. Yes, but usually down hill with the logs.

Q. Would if fly off to the side?

A. Uusually.
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(The following is cross-examination by Mr.

Langroise.)

Q. Mr. Ritter, you examined this bunker and

the fill back of it after the accident?

A. Yes, sir.

Q. At the point the de])ris and other stu:ff was

level with the top log of the bunker?

A. Yes, sir.

Q. And the depression that you spoke of is back

behind that some distance? A. Yes, sir.

Q. And sloped back to the top?

A. Yes, sir.

Q. That place where they unloaded was on the

road and you say that it has an elevation of about

20 feet higher than the bunker?

A. Than the railroad track, down to the railroad

level. [67]

Q. About 20 feet higher than the railroad

track—how much higher from the bottom of this fill

behind the bunker was the elevation to where the

logs were unloaded?

A. About 50 feet, I imagine.

Q. Fifty feet back west of the bottom of the fill

behind the bunker logs? A. Yes, sir.

Q. What was the elevation of this, fifty feet

back. A. I would say about fourteen feet.

Q. From there on the perpendicular raise of 14

feet more, is that what you mean? A. Yes.

Q. And in that 50 feet there was a drop of

fourteen feet from the road itself?
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A. About that.

Q. Where was the edge of the road from which

they unloaded logs with respect to this drop—to

where the drop started ?

A. Well, they were on the edge of the road.

Q. When they dropped they hit on down and

took this 50 feet with the fourteen foot drop and

out they went from the road?

A. That is right.

Q. This fill behind the bunker logs had been

full for sometime before the injury to Mr. Powell?

A. That is right. [68]

Q. For some time prior thereto there had been,

as the logs were unloaded, there were occasions that

they were going over and hitting the cars?

A. At times.

Q. That was not uncommon for several weeks

before the accident? A. That is right.

Q. You say that when they were unloading at

different times limbs and other pieces of the logs

and bark would fly off but they always went down?

A. Usually they went straight down.

Q. But sometimes they went out at different

angles? A. Yes, sir, at times.

Q. Do you recall about how many logs was on

this load? A. Probably fifteen anyway.

Q. It would depend entirely upon the size?-

A. Yes, sir.

Q. Did you see these logs as they went down the

hill, all of them?
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A. This part that the slab came off.

Q. Did you see them going over the bunker?

That is, did you see them go over the bunker and

hit the train 1

A. I don't know whether they went over or not.

Q. You said that you were standing there?

A. Yes, sir.

Q. You know Mr. Hansen, do you?

A. Yes, sir. [69]

Q. Did you see Mr. Hansen there?

A. Yes, sir.

Q. Where was he with respect to you?

A. I think he was the second man to my right.

Q. Being the second to the right, would that be

the second to the north? A. Yes, sir.

Q. Was there someone between you and Mr.

Hansen? A. Yes, Mr. Parrish.

Q. Did you see the position of Mr. Hansen?

A. I didn't pay any attention.

Q. Did you notice the position of the other man ?

A. No, not particularly.

Q. You were all together there?

A. Yes, sir.

Q. You saw this slab of wood, where was this

when you first saw it?

A. About half way down the bank.

Q. It had gone about half way down this 50-foot

incline. Then what did you see it do?

A. I saw it break off and fly through the air.

Q. At the moment you saw it what did you do ?

A. I hollered.
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Q. You looked around and what did you see ?

A. Mr. Powell was gone. [70]

Q. He had been there—he wasn't there any

more? A. No, I didn't see it hit him.

Q. This piece weighed 75 or 80 pounds'?

A. Yes, sir.

Q. It was mostly wood? A. Mostly wood.

Q. Had you, prior to the 15th of September,

1949, complained to the Agent of the Union Pacific

of this being filled up behind the bunkers and being

dangerous? A. I hadn't, no.

Q. And had you not complained to anyone?

A. No.

Q. Going back to this load of logs on the truck,

you saw it unloaded ? A. Yes, sir.

Q. Did all the logs come off at once?

A. No, sir.

Q. What did you observe?

A. About half a dozen logs.

Q. You saw them go on down?

A. Yes, sir.

Q. And did you see some more come?

A. Not after that slab flew—I didn't see any

more.

Q. It was the first bunch that you observed that

you saw this slab come from?

A. I would say that it was but I am not [71]

sure.

Q. You would not sa}^ whether there wore some

logs that went down ahead of that?

A. No. I am not sure.
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Q. When they rolled or came off the truck what

would they do? A. They would roll.

Q. Around and around?

A. Yes, that is right.

Q. You don't recall whether there were logs

ahead of this that you saw the piece come from?

A. I don't remember whether it was the first or

not, it could have been the second.

Q. What time would there have been between

the first and the second, if you know ?

A. Well, a minute, maybe.

Q. Those logs go down there rapidly?

A. That is right.

Q. That is, when they are dumped?

A. That's right.

Q. And all of whatever bunch was dumped off

went down together? A. That is right.

(Now, the redirect by Mr. Anderson.)

Q. Was there more than one slab that flew off

the logs and struck Mr. Powell?

A. Just one.

Q. And that is the one that you testified to?

A. Yes, sir. [72]

(Recross by Mr. Langroise.)

Q. You didn't see that?

A. No, sir, I didn't.

Q. And you don't know the position he was in

when he was hit? A. No, sir.

(Now we come to the testimony of Albert

Parrish.)
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ALBERT PARRISH
called as a witness by the defendant, after being

first duly sworn testifies as follows:

Direct Examination

By Mr. Anderson:

Q. Will you state your name?

A. Albert Parrish.

Q. Where do you live? A. At Banks.

Q. By whom are you employed?

A. At the present time by the Caldwell Box

Company.

Q. And Avho were you working for on September

15, 1949? A. Bedal & Smith.

Q. What was your job?

A. A hooker on the log landing.

Q. A hooker on the log landing?

A. Yes, sir.

Q. You had the same duties that Mr. Ritter had ?

A. Yes, sir, we worked together.

Q. He worked on one end of the logs and you

on the other? [73] A. That is right.

Q. Did you see the accident to Mr. Powell on

September 15, 1949?

A. I saw the logs being unloaded and I saw the

slab but I never saw Mr. Powell struck by the slal).

Q. Did you see the slab flying through the air,

that struck Mr. Powell? A. Yes, sir.

Q. Where were the logs—let me ask this—did

you see this piece break off the logs or log?

i
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A. No, sir, I didn't. I just saw it in the air and

someone hollered.

Q. Did you know which direction it came from?

A. From the west of where we were at.

Q. Do you know about how far the slab was

from the log that it broke off from when you first

saw if?

A. Now, I couldn't say. It didn't know which

log it ])roke off of at that time.

Q. Did you watch the logs roll down the hill off

the truck?

A. Yes, sir, we always watched them.

Q. And did you see the slab?

A. Yes, I saw the slab in the air.

Q. How close was it to the logs that were rolling

down the hill?

A. Well, I couldn't say exactly, probably 10 or

12 feet from the logs when I saw it.

Q. When you saw this piece of slab flying

through the air had the logs gotten down to the

bunker yet? [74] A. Not all of them.

Q. How long had you been working at Banks

in that occupation or capacity?

A. I started in July. I don't know the exact

date but it was in the month of July. I started to

work that siunmer.

Q. Had you watched the numerous trucks of logs

unloaded there? A. Yes, sir.

Q. Where were you at the time this s\ah broke

off the log?
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A. At the time it broke off I was probably 55

or 60 feet from where the logs were coming down.

Q. To the north?

A. And then I ran 25 or 30 feet on to the north

and when I saw the slab I was probably 80 feet

away when the slab struck.

Q. Were you further away than Mr. Ritter and

Mr. Powell? A. Yes, when I stopped I was.

Q. What did you do when you saw this slab

coming through the air?

A. I tried to get out of the way.

Q. During the time that you were operating

there have you seen slabs of this type break off and

go through the air such as this? A. No, sir.

(The cross-examination by Mr. Langroise.)

Q. Where was that slab when you first noticed

it ? A. It was in the air.

Q. It was coming in what direction? [75]

A. It was—well, the logs were being unloaded

to the west of the tracks and it was flying to the

west (should be east).

Q. Plow far away from where you were ?

A. At the time it was about 60 feet from where

I was at that time.

Q. Did you see anyone when you saw the slab?

A. No, someone shouted a warning but I don't

know who it was. Someone hollered ''look out."

Q. You had been watching them unload logs ])e-

fore? A. Yes, sir.



The Hallack mid Howard Lumber Co., etc. 227

(Testimony of Albert Parrisli.)

Q. And was this off some of those logs that

dropped off first or how were they ?

A. I cannot say whether it was first or not.

Q. Do you know whether the logs had run over

the bunker or hit the cars before this?

A. I don't think so.

Q. Do you know?

A. No, I cannot state for sure.

Q. It was not unusual for logs to go over the

bunker and hit the cars?

A. Now and then one would go over.

Q. While you were there other material and

pieces of logs did come off and fly through the air?

A. Yes, sir, some pieces.

Q. This bunker that you were on, how close was

it to the railroad cars themselves?

A. About four feet from the cars. [76]

Q. From the cars themselves?

A. Yes, about three or four feet.

Q. And in some places not more than a foot?

A. They have more clearance than that, they

usually set them out about four feet from the cars.

Q. You think it was about four feet?

A. Yes, sir.

Q. That is your judgment? A. Yes, sir.

Q. You didn't see this wood hit Mr. Powell?

A. No, sir.

Q. AVhen did you see him after that ?

A. When he was crawling under the car.

(Now the testimony of Mr. Sage.)
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The Court: I think we will stop there. I should

have said to the jury at the beginning of this read-

ing that this is saving a great deal of time. It may
sound somewhat tedious to the jury but I want to

tell you that these witnesses have testified hereto-

fore in this Court room and they are using this as

depositions to give you the benefit of their testi-

mony the same as if the witness were here on the

stand testifying and you should so consider it.

Court will be in recess until 10 o'clock tomorrow

morning. [77]

September 22, 1953, 10 A.M.

The Court: You may proceed Mr. Anderson.

HOWARD SAGE
called as a witness by the Defendant, after being

first duly sworn testifies as follows:

Direct Examination

By Mr. Anderson:

Q. Your name is Howard Sage?

A. Yes, sir.

Q. Where do you reside? A. At Banks.

Q. By whom are you employed?

A. Hallack & Howard Lumber Company.

Q. How long have you been employed by them?

A. Since 1944.

Q. During any of that time has any of your

work been at Banks? A. Yes, sir, since 1945.

Q. And what are j^our duties?



The Hallack and Howard Lumber Co,, etc. 22^

(Testimony of Howard Sage.)

A. To scale these logs and determine the amount

of boards that can be sawed out of them.

Q. When is this scaling done?

A. After they are unloaded from the trucks and

before they are loaded on the cars.

Q. Do you recall an accident to Mr. Powell on

September 15, 1949? A. Yes, sir.

Q. Where were you just prior to the time of

that accident? [78]

A. I was fairly close to Mr. Powell in a group

of fellows standing there.

Q. How far was that from the place that the

logs would roll down the hill to the bunker?

A. I would judge about 60 feet.

Q. Why were you in that position?

A. Well, for two reasons. One was to get out of

the cloud of dust that always goes up when they

are dumped, and the other was to get out of the way

of the logs and to be in a safe place if one decided

to take a different direction.

Q. Did anything fly off those logs as they came

down? A. Occasionally a piece of bark.

Q. How far is this road that the trucks come in

and dumped those logs from the loading tracks ?

A. I think it would be 40 or 50 feet in a hori-

zontal distance.

Q. Would the logs be higher than the level of

the tracks ? A. In this case it was, yes, sir.

Q. How much higher would it be to the wheels

of the truck up on the road than the level of the

tracks ?
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A. I would say it would be 20 to 25 feet.

Q. And these logs are dumped off the truck to

the west and then they roll down an incline, is that

right"? A. Yes, sir.

Q. And of course, there is a log bunker west of

the tracks'? A. Yes, sir. [79]

Q. Is there a landing west of the log bunker ?

A. Yes, sir, there is a place that is fairly level

west of it.

Q. How wide is that level place west of the

bunker? A. About 20 or maybe 18 feet.

Q. And then over there west, what is the condi-

tion of the ground is it level or otherwise?

A. It is not level, it raises at about a 45 degree

angle I would say.

Q. What is on this landing?

A. Well, after loads of logs are dumped there

is an accumulation of bark.

Q. Did you see this slab that struck Mr. Powell ?

A. Yes, sir.

Q. Did you see it break off the log?

A. I didn't see it break off the log.

Q. Can you tell us the direction—first, did you

see it coming through the air?

A. I saw it in the air.

Q. From which direction was it coming toward

you? A. From the west and the south.

Q. Did you see it strike Mr. Powell ?

A. Yes, sir.

Q. AVliat did you do when you saw it coming?
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A. Well, I don't distinctly remember, but I

imagine that I shouted and backed off a few paces.

Q. Did you see Mr. Powell afterward'?

A. Yes, sir. [80]

Q. Where was he when you saw him after the

accident ?

A. He was crawling from under the car on the

other side.

Q. From the angle that the slab came through the

air could you tell me whether or not the log from

which it came had reached the bunker yef?

A. No, I couldn't tell you that.

Q. The tracks there run almost directly north

and south, is that right? A. That is right.

Q. And this slab would be coming from the

south and the west, is that right ? A. Yes, sir.

Q. I presume that you had watched this kind of

unloading for a long time up there?

A. Hundreds of times, yes, sir.

Q. Had anything of this particular nature ever

occurred before?

A. I have never noticed anything like this, no,

sir.

Q. Had you seen anything fly off those logs be-

fore?

A. Yes, pieces of bark would be about all.

Q. I don't know, maybe I asked this, did I ask

you whether you were about 60 feet north of the

place where the logs came down?

A. Yes, you asked that.

Q. Do you know about how far those logs were
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down the hill after they had been dumped when

you saw this slab coming [81] through the air?

A. About half way I would say.

Q. Then tell me about how far those logs would

fall when they are pushed off the truck before they

hit the ground?

A. Well, they were not all the same distance.

The top would fall farther, the truck load of logs

would be about 12 or 13 feet above the ground.

Q. I suppose those logs were different sizes?

A. Yes, sir.

Q. Do you have any idea of the average weight

of one of them?

A. The railroad company requires us to bill

them at 9 pounds to the board foot.

Q. Ordinarily how many board feet in one of

those ?

A. Well, that would vary up to a thousand board

feet.

Q. On an average?

A. I imagine about 200 feet—200 board feet.

(Cross-examination by Mr. Langroise.)

Q. Mr. Sage, as these logs came down did you

notice in this load how many had come down before

Mr. Powell was hit? A. No, sir, I did not.

Q. Do you know whether some of them had hit

the loaded cars?

A. No, I didn't—I don't know.

Q. You don't know whether they had or not?
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A. No, sir.

Q. Do you know whether some had gone down

and over the bunker [82] prior to those that you

noticed coming down when you saw this piece?

A. They could have, but I don't remember

whether they did or not.

Q. You saw it hit Mr. Powell?

A. Yes, sir.

Q. What did you notice it do to Mr. Powell?

A. Well, Mr. Powell threw his arm up to pro-

tect his face and it knocked him from this log back-

wards, that is as far as I could see because I was

one the opposite side of the log.

Q. What was the condition of this bunker be-

hind—that is, whether it was filled?

A. Well, there was bark behind this, that is why
the logs were there, to hold the bark back behind

there.

Q. And did it fill up to the top ?

A. It was fairly level with the top.

Q. And it had been full for some two weeks or

thereabouts before this accident?

A. Well, I wouldn't know exactly the time, but

it was some few days.

Q. The logs had been going over the bunker and

hitting the cars?

A. That happened quite often.

(Redirect examination by Mr. Langroise

—

pardon me, that was my redirect.)

Q. Do you know whether or not the bunker was
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full, that is, whether it was full or not full, did

some of the logs go [83] over anyhow?

A. Well, they could on account of when they get

on top of the others, they sometimes get to going

end-ways.

Q. Did you have control of those logs after they

are dumped off the trucks ?

A. No control whatever.

Q. When they are dumped they are on their

own? A. That is right.

Mr. Anderson: Plaintiff rests, your Honor.

Mr. Eberle : We rest as to the Plaintiff.

Mr. Anderson: I will be glad to make a motion

at this time.

The Court: I take it the matter is submitted as

to the case of the Plaintiff Union Pacific Railroad

Company and Hallack & Howard Lumber Com-

jDany ?

Mr. Anderson : That is my understanding.

The Court: The case having heretofore been

tried so far as the Plaintiff in that case, Mr. Powell,

and the Union Pacific Railroad Company is con-

cerned, and the jury in this case having found

negligence on the part of the Railroad Company in

not furnishing a safe place for Mr. Powell to work

in connection with the unloading of these logs, thoy

held that was negligence. There being an indem-

nifying agreement here from Hallack & Howard

Lumber Company to hold the railroad Company

harmless, there is only one thing that the Court

can do and that is [84] to find that the Union
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Pacific Railroad Company is entitled to recover

from the Hallack & Howard Lum'oer Company

under the indemnifying contract and on account of

the negligence found to have existed on the

premises. The Railroad Company may present their

findings and judgment in connection with that.

I will take a recess at this time for fifteen min-

utes and will talk with counsel about further pro-

ceedings.

September 22, 1953, 10:35 A.M.

Mr. Eberle: I understand that exhibit 2 was

admitted for all purposes as to all parties, I think

I am not in error as to that?

The Court: That is right, there were no restric-

tions as to that.

Mr. Eberle: I now offer exhibit 7 for the pur-

pose of showing the scope of that which was adjudi-

cated in the Powell case.

Mr. Elam: We have already stated what we

would stipulate

The Court: you are in another case now

—

we are trying the case of Hallack & Howard Lum-
ber Company vs. Bedal, we are trying this before

this jury.

Mr. Elam : We stipulated what could be read.

Mr. Eberle: I am not reading anything now, I

am offering it to show the scope of that which was

adjudicated and determined in this case. [85]

The Court: You are putting the transcript in

for that purpose alone?

Mr. Eberle: Yes, your Honor.
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Mr. Elam: We object to it on the ground that

it is incompetent, irrelevant and immaterial.

The Court : It may be admitted for that purpose

only.

Mr. Eberle: There is one more matter before I

call Mr. Armstrong. May it be stipulated that if

L. H. Anderson was sworn as a witness and in lieu

of his testifying, that he would testify that in the

Powell case, he at that time was counsel for the de-

fendant and that he had charge of the litigation and

that if either Bedal or his insurance carrier or any-

one else on his behalf had offered to take over the

defense or to assist in the same that Mr. Anderson

and his client would have accepted such defense or

assistance.

Mr. Elam: And also that neither Mr. Anderson

nor the Railroad Company at any time called on Mr.

Bedal to defend that case.

Mr. Eberle : You mean that they did not.

Mr. Elam : They did not.

The Court; It may be so stipulated.

U. R. ARMSTRONG
called as a witness for Hallack & Howard, in the

case of Hallack & Howard v. Bedal, after being first

duly sworn testifies as follows: [86]

Direct Examination

By Mr. Eberle:

Q. Mr. Armstrong, where do you reside?

A. Winchester, Idaho.
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Q. Are 3^ou now employed by the Hallack &
Howard Lumber Company? A. Yes, sir.

Q. In what capacity?

A. General Manager.

Q. And how long have you been so employed %

A. Thirty-nine years.

Q. During the year 1949 did you have charge of

the Hallack & Howard Company operations at Cas-

cade, Idaho? A. Yes, sir.

Q. Was it your Company that entered into a

logging contract with Bedal and Smith?

A. Yes sir.

Q. Mr. Armstrong, handing you exhibit 8

marked for identification, I will ask you what that

is?

A. This is a logging contract that Hallack &
Howard Company had with Mr. Bedal.

Mr. Eberle: If the Court please, there is a copy

in the pleadings but I would also like to oft'er the

original.

Mr. Elam: No objection.

The Court: It may be admitted.

Mr. Eberle: There are two clauses here that I

would like to read to the jury. [87]

The Court : You may do so.

Mr. Eberle: "It is further stipulated and agreed

that under no circumstances is the party of the

first part", (that is Hallack Howard Lumber Com-

pany) "to become liable for any claims whatsoever

which may be incurred by the parties of the second

part or any of their agents, servants or employees

in carrying out this contract" and then again,
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"Second parties further agree that all trucks and

drivers are to be covered by insurance to take care

of public liabilities and property damage, said in-

surance to specifically name and protect said first

party in case of possible accident involving persons

or property not connected with or owned by the

parties to this contract."

Q. Mr. Armstrong, it has been developed in the

case known as Powell vs. Union Pacific Railroad

Company that there were certain bunkers and log

landing at Banks, Idaho, do you know who put

those in?

A. The logging contractor, Mr. Bedal.

Q. Did you have anything to do with the installa-

tion of those log bunkers ?

A. No, we didn't.

Q. In exhibit 8 there is reference to a Banks

landing, you are familiar with those premises'?

A. Yes, I am.

Q. Are you also familiar with the premises

under lease at that time from the Union Pacific

Railroad Company ? [88-89]

A. Yes, I am.

Q. Are these properties identical?

A. I don't understand your question.

Q. With reference to the Banks Log Landing

and the leased premises?

A. Oh, yes, they are.

Q. In 1949 and in the carrying out of this logging

contract that you have just testified to did Hallack &
Howard Lumber Company have anything to do with
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(Testimony of U. R. Armstrong.)

the loading or unloading of logs at the banks

landing? A. No, sir.

Q. Who had the function of loading and un-

loading?

A. Our contractor Mr. Bedal.

Q. What employees, if any, did you have at

Banks, Idaho, or at the Banks Landing in Septem-

ber, 1949?

A. As I recall we only had two employees there,

scalers, log scalers.

Q. Did they have any function to perform other

than scaling the logs ? A. No, sir.

Q. Who cut the logs in the forest?

A. Our contractor, Mr. Bedal.

Q. You mean the defendant here, Bedal ?

A. Yes, sir.

Q. Who loaded those logs on the trucks and

brought them to the log landing at Banks,

Idaho? [90]

A. Our contractor Mr. Bedal.

Q. Did Hallack & Howard Lumber Company

take any joart in the loading or the unloading of the

logs at the Banks landing in 1949, in September

1949 ? A. No, sir.

Q. Did you employ any of the men working

there? A. No, sir.

Q. Did you have anything to do with the em-

ployees of the logging contractor, the third party

defendant, Bedal? A. No, sir.

Q. Did the Hallack & Howard Lumber Company

have anything to do with the logging operation at
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(Testimony of U. R. Armstrong.)

Banks in September 1949? A. No, sir.

Mr. Eberle : You may inquire.

Cross-Examination

By Mr. Elam:

Q. This Banks landing that you referred to that

consisted of this roadway along on top of this

elevation? A. Yes, sir.

Q. And the hill to roll down and the bunker?

A. Yes, sir.

Q. That road was there at the time you entered

into this contract? A. Yes, sir.

Q. And was there as a part of what is called the

landing? A. Yes, sir.

Q. And that road was for the purpose driving

trucks up and [91] unloading at the top of the

grade? A. Yes, sir.

Q. That had been there for a long time before

this contract was entered into ?

A. Yes, sir.

Q. And had been used for that same purpose ?

Mr. Eberle: We object to that as incompetent,

irrelevant and immaterial and not proper cross-

examination, and it is not within the issues.

The Court: It is immaterial for two reasons,

—

it doesn't make any difference how long it had been

used, the entire question is, was the use of it negli-

gent. It is not proper cross-examination. Objection

sustained.
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(Testimony of U. R. Armstrong.)

Q. And there was no other road there from

which to unload these logs?

Mr. Eberle: We object to that as incompetent,

irrelevant and immaterial.

The Court: The objection is sustained, there is

no other landing in question except where these

logs were unloaded.

Q. Now^, as to your employees, you say that you

had two scaling employees % A. Yes, sir.

Q. They worked there at the landing?

A. Yes.

Q. The manner of unloading the logs you heard

described here? A. Yes sir. [92]

Q. Is that the customary and the ordinary way

for unloading the logs?

The Court : Mr. Elam, I have ruled on that ques-

tion several times. It doesn't make any difference

what the customary way of unloading the logs was,

it is a question of whether it was negligent to un-

load them as they did.

Q. You were not there at the time the accident

happened ? A. No.

Mr. Elam. That's all.

Mr. Eberle: That's all. We rest your Honor.

The Court: I take it that it is understood that

all of the evidence introduced in the trial of the

case of Union Pacific Railroad Company vs. Hal-

lack & Howard Lumber Company was introduced in

vour behalf as against the defendant Bedal.
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Mr. Elam : No, your Honor, the Powell evidence

was not introduced as against this defendant.

The Court: No, not the Powell evidence but the

other witnesses, and that evidence is before the

jury and does not need to be repeated.

Mr. Elam: That is correct.

The Court: The jury may retire a few minutes.

Now, Mr. Elam do you desire to make a motion.

(In the absence of the jury.)

Mr. Elam: Comes now the third party defend-

ant at the close of the evidence introduced by the

third party [93] Plaintiff and as to each count of

the third party complaint moves the Court to dis-

miss the third party Plaintiff's action and to direct

the jury to return a verdict in favor of the third

party defendant upon the following grounds and for

the following reasons

:

1. That the Third Party Plaintiff's evidence is

wholly insufficient to warrant a recovery by it upon

the facts and upon the facts and the law the third

party Plaintiff has shown no right to relief.

2. That there is no evidence whatsoever to estab-

lish negligence on the part of the Third Party De-

fendant; that the evidence proves the following

facts

:

(a) That the logs were delivered in the regular

manner at the place designated by the Third Party

Plaintiff.

(b) That the logs were unloaded in the regular

and accustomed manner.
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(c) That the men below, including Powell, knew

that logs were being unloaded at the time of the

alleged accident.

(d) That the men below know that they must

watch to avoid the logs and the debris flying from

the logs.

(e) That is was not unusual for logs to split and

pieces to come off.

(f ) That the logs in falling, spinning and whirl-

ing would throw pieces therefrom.

(g) That the evidence shows that the splinter or

slab came off the log while it was half way up the

incline and before it reached the bunker or the

level place or space just west of the bunker.

(h) That this was an unavoidable accident.

(i) That there is no evidence whatsoever to show

that the unloading of the logs was other than used

in the unloading of other logs and there is no evi-

dence to show that the unloading itself was of any

negligent nature.

(j) That the evidence shows that if there was

an}' negligence on the part of Bedal, there was con-

tributory negligence on the part of Powell which

contributed to and was the proximate cause of the

accident.

(k) That the evidence introduced herein proves

that the obligation of Hallack & Howard was under

a specific indemnity agreement as provided in their

lease, that there is no such indemnity agreement as
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between Hallack & Howard and the third party

defendant.

3. That the contract between third party plain-

tiff and third party defendant is a written contract,

which according to its terms is not a contract of

indemnity, that the interpretation of this contract

is a matter of law and that this contract does not

impose on the third party defendant any agreement

or contract for indemnity or guaranty in connection

with the facts and the pleadings herein. [95]

The Court: I am going to overrule the motion

but in overruling the motion I want it understood

that I am not finally passing on the one question as

to whether this is an indemnifying contract or not.

I have heretofore ruled that it wasn't an indemni-

fying contract, without prejudice and I am still

holding that matter open.

(The following in the presence of the jury.)

The Court: You are excused until 2 this after-

noon, and we will recess at this time until 2 p.m.

September 22, 1953

Mr. Elam: Under the agreement between the

attorneys under which the testimony of Mr. Hansen,

Mr. Ritter, Mr. Parish and Mr. Sage was offered

and read into the record, we are taking that as our

evidence now, and we have no further evidence to

introduce. We rest.

The Court : The jury may retire and you may be

excused until 10 o'clock tomorrow morning.
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(The following in the absence of the jury.)

Mr. Eberle: Comes now the defendant and third

party Plaintiff Hallack & Howard Lumber Com-

pany, at the close of the evidence, all parties having

rested, and moves the Court for judgment in its

favor and against W. 0. Bedal in the amount of

the judgment entered or to be entered in favor of

the Union Pacific Railroad [96] Company and the

Oregon Short Line Railroad Company, and to direct

the jury to return a verdict in such amount in favor

of Hallack & Howard Lumber Company and against

the said W. O. Bedal, for the following reasons:

1. The negligence of Bedal was the sole, primary,

active, efficient and proximate cause of the injury

and damge to Powell resulting in the judgment

against the railroad company and in turn against

Hallack & Howard Lumber Company.

2. That such negligence and the tort involved

was committed solely by Bedal and was adjudicated

in the Powell action and the judgment against the

railroad company as well as the judgment against

Hallack & Howard Lumber Company here could

not exist without such determination, hence, as a

matter of law in this case, such judgment neces-

sarily determined that the act of negligence of

Bedal was such sole, active, primary and proximate

cause of the damage that resulted. Bedal had no-

tice of the Powell case and an opportunity to defend

and so likewise in the current case and so is bound

by the orders, instructions and judgment in the

Powell case.
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This Court, in the Powell case, held that whether

the operation of Bedal in allowing logs to be sent

down the steep incline was negligence was a question

for the jury, and the verdict pursuant thereto is

conclusive as to Bedal's negligence. It is not of

consequence that Powell did not sue Bedal in the

first instance, nor that [97] Bedal could have ten-

dered defenses not available to either the railroad

company or Hallack & Howard Lumber Company
because Bedal, by reason of his negligence, was not

only liable to the person directly injured as a result

of such negligence but also accountable to Hallack

& Howard Lumber Company which has been com-

pelled or will be compelled to respond in damage for

such wrong. The record is clear, only one tort is

involved and that the same was committed solely

by Bedal as an independent contractor and the

judgment in the Powell case necessarily adjudicated

such negligence and the amount of the damage sus-

tained, and any judgment rendered against Hallack

& Howard Lumber Company must necessarily be

recovered from Bedal as such tort-feasor. The de-

fenses set forth in the answer of the third party

defendant which Bedal contends could have been

set up had he been sued directly is immaterial in

this case because the right of Hallack & Howard

Lumber Company to recover from Bedal here is a

different and independent right resting upon the

principle that everyone is responsible for the conse-

quences of his own wrong and if another has been

compelled to pay such damage which the wrongdoer

should have paid, the latter is liable to the former.

As a matter of law Powell was not guilty of contrib-
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utory negligence, there were no contractual relation

between Powell or Bedal, nor was there the rela-

tionship of Master and Servant. There is no evi-

dence that the danger imminent that no reasonably

prudent person would have been where he was at

the time of the accident. Bedal cannot raise in this

action any question as to the negligence of Powell,

which as a matter of law was settled in the Powell

case. Bedal cannot deny here the facts upon which

the judgment in the Powell case depends and with-

out which it could not have existed. There could be

no defense made here that there may have been a

different rule as to the railroad company in the

Powell case which might not haAe been applicable

to Bedal had he been defending, because Hallack &

Howard Lumber Company assert here a right of

recovery on an independent duty and only owed

by Bedal to Hallack & Ploward Lumber Company

and to deprive Hallack & Howard Lumber Com-

pany the right to recover against the wrongdoer

would result in the unjust inrichment of the debtor

and how or in what manner Hallack & Howard

Lumber Company may be compelled to pay for the

wrong of Bedal is immaterial here because the only

question is, was it compelled to pay on account of

a tort committed by Bedal.

The Court: I would like to hear from you on

this motion providing you have any authorities.

(Remarks of Court and Counsel reported but

not transcribed.)



248 W, 0. Bedal vs.

The Court. I am inclined to grant this motion,

however, I will take it under advisement imtil ten

o'clock tomorrow morning. [99]

September 23, 1953—10 A. M.

The Court : I will review for a moment the steps

leading up to the decision I am about to make.

On October 13, 1950, one A. M. Powell as Plain-

tiff filed suit against the Union Pacific Railroad

Company under an Act of Congress, which among

other things provided that Railroad Companies

were required to furnish their employees with a

safe place to work. In that action it was alleged

that the Plaintiff in that action, Powell was em-

ployed by the Union Pacific Railroad Company

near Banks, Idaho, at which place there was a load-

ing bunker for the purpose of loading logs on de-

fendant Union Pacific's railroad cars. While he

was employed at that place, logs were being rolled

dow^n an incline in a hazardous and dangerous man-

ner which the Union Pacific knew or in the exercise

of reasonable care could and should have known,

and this was a violation of the Statute which re-

quired the Railroad Company to furnish the said

Powell with a safe place in which to work. The

case was tried before a jury and the jury held that

the manner of handling the logs was negligent and

retTirned a verdict against the Union Pacific for

$15,000.00. Judgment was entered on this verdict

on March 2, 1951, in which it was ordered, adjudged

and decreed that Powell recover from the Union
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Pacifiic the siim of $15,000.00 with interest at the

rate of six per cent per annum, and costs. [100]

Motion was made by the Union Pacific for judg-

ment nothwithstanding: the verdict—this was de-

nied by this Court. The Court finding that accord-

ing to the testimony the plaintiff was struck by a

slab from a log being unloaded from a truck on a

road some twenty feet above the location of the

bunkers w^here the logs were being loaded on the

train. A Cat and Boom were used and a line placed

under the logs and they were pushed off the truck

and down a steep incline, a distance of some twenty

or more feet, the incline was so steep that they fell

through the air for a distance of some twelve feet

before they hit the ground and then rolled on the

])alance of the distance to the bunker. The slab that

caused the injury to Powell broke off one of these

logs and was thrown through the air and no doubt

was caused to break from the log because of the

force of the drop.

The operation of driving these trucks to the to])

of this steep embankment and the pushing of the

logs off the truck and allowing them to descend

this steep incline to the track was negligence—this

was a question for the jury and on that ground the

Court denied the motion. An appeal was later

taken, which however, was dismissed after a com-

promise settlement. The Union Pacific made pay-

ment to Powell of $14,500.00 on December 15, 1951.

At the time this accident occurred the land u])on

which it occurred belonged to the Union Pacific

Railroad Company [101] and was leased to the
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Plaintiff in this action, the Hallack & Howard
Lumber Company. Under this lease, the Hallack &
Howard Lumber Company agreed to hold harmless

the Union Pacific Railroad Company and the leased

premises from any and all liens, fines, damages,

penalties, forfeitures and judgments in any manner

accruing by reason of the use or occupancy of the

premises by the lessee. This lease and agreement

was in full force and effect at the time and place of

the injury of said A. M. Powell. The injury to said

Powell was caused by the use and occupation of

the leased premises and the unloading of the logs

thereon by the Hallack & Howard Lumber Com-

pany who had exclusive jurisdiction over the un-

loading of the logs thereon, and this Court has held

that it was the duty of the defendant Hallack &
Howard Lumber Company to assume and pay for

all the injuries and damages that the Union Pa-

cific Railroad Company has been required to pay

for the injuries and damages sustained by A. M.

Powell.

In the matter that I am to decide, the Hallack &
Howard Lumber Comjoany entered into a contract

with the third party defendant, W. O. Bedal, in

which W. O. Bedal agreed to cut and load the logs

in question upon the railroad cars in Banks, Idaho,

and under the terms and conditions of said logging

contract it was stipulated and agreed as follows,

and I quote from the contract: '4t [102] is further

stipulated and agreed that under no circumstances

or conditions is the party of the first part to become

liable for any claims whatsoever which may be in-
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eurred by the parties of the second part or any of

their agents, servants or employees in carrying out

this contract, and under no circumstances shall this

agreement be considered as a partnership agree-

ment, nor shall the parties of the second part be

considered by this contract, or any interpretation

thereof to be the agents of the first party, and it is

understood and agreed that this is what is com-

monly termed and called an independent contrac-

tor's agreement." The part of this that is so out-

standing is "that the second parties further agree

that all trucks and drivers are to be covered by in-

surance to take care of public liability and property

damage, said insurance to specifically name and pro-

tect said first party in case of possible accident

involving persons or property not connected with

or owned by the parties to this contract."

Under the terms and provisions of this contract

W. O. Bedal was an independent contractor and

had charge and control of the premises in question

here which was leased by the Union Pacific to

Hallack and Howard Lumber Company and it was

while the Third party defendant, W. O. Bedal, was

unloading logs onto and using and occupying said

leased premises under the terms and conditions of

the logging contract between him and the Hallack

& Howard Lumber Company that the said Powell

was injured. In addition to the [103] contract it-

self, under the rule of equity, if the third party

Defendant W. O. Bedal was negligent in the un-

loading of the logs which caused the injury to the
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said Powell and his negligence caused the injury to

the said Powell under the circumstances here, an

implied contract of indemnity also arises in favor

of the Hallack & Howard Lumber Company as it

has been exposed to this litigation and compelled

to pay damages on account of the negligence of

Bedal. This right of indemnity is based upon the

premise that everyone is responsible for his own
negligence, and if another has been compelled by

the judgment of a court having jurisdiction, to pay

the damages which ought to have been paid by the

wrongdoer, that it may be recovered by him. Bedal's

position throughout the entire pendency of this

matter has been one of not seeming to care. The

answer filed by him has admitted that on or about

the 13th day of April, 1950, by an instrument in

writing, the said A. M. Powell notified the defend-

ant and third party Plaintiff the Hallack & Howard

Lumber Company of his claim against the Union

Pacific Railroad Company, and his claim against

the Hallack & Howard Lumber Company arising

out of the facts set forth in the third party com-

plaint. W. O. Bedal has also admitted that on or

about the 25th day of April, 1950, the defendant

and third party Plaintiff Hallack & Howard Lum-

ber Company by letter notified W. O. Bedal, third

party Defendant that it had received a written

claim from A. M. Powell, and at that time [104]

forwarded to said W. O. Bedal a copy of the claim

served by A. M. Powell. W. O. Bedal has also ad-

mitted that on or about January 10, 1951, the de-

fendant and third party Plaintiff, Hallack &



The Hallack and Hotvard Lumber Co., etc. 253

Howard Lumber Company, in writing, by registered

mail, notified said W. O. Bedal, the third party

defendant of the filing of said complaint by the

said A. M. Powell and inclosed therewith a copy

of the complaint filed by A. M. Powell, and at that

time and in that manner notified the said W. O.

Bedal, among other things as follows: ''This letter

is to advise you that the Hallack & Howard Lumber
Company will look to you and your insurance car-

rier to hold harmless the Hallack & Howard Lum-
ber Company from any liability whatsoever in this

matter/' All of which more fully appears from a

copy of that certain letter from attorneys for the

defendant and third party Plaintiffs Phelps &

Phelps, Denver, Colorado, who at that time were

acting for the Hallack & Howard Luml^er Com-

pany, a copy of which letter is attached to the third

party complaint on file herein. W. O. Bedal has also

admitted that the third party defendant W. O.

Bedal failed and refused to defend the action of

A. M. Powell against the LTnion Pacific Railroad

Company, and refused to pay the claim of said

A. M. Powell, and has failed and refused to hold

this third party Plaintiff, Hallack & How^ard Lum-

ber Company, harmless. [105]

Had it not been for the Act of Congress known

as the Railroad Employees Liability Act, this ac-

tion originally no doubt, would not have been filed

against the Union Pacific Railroad Company, it

would probably have been filed directly against

W. O. Bedal the independent contractor who caused

the injury. His conduct, in view of the fact that
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lie was the acting party throughout this entire case

although it isn't a case of estoppel under the law,

it is a case of equity or equitable estoppel at lease,

because he sat idly by and let the party whom he

was doing the work for, the Hallack & Howard
Lumber Company become liable here. The only

innocent party that there is to this lawsuit is the

Hallack & Howard Lumber Company, and they are

the ones who were responsible to the Railroad Com-

pany and the Railroad Company was liable and the

jury in the case that was tried heretofore found

that this was an act of negligence and brought in a

verdict against the Union Pacific Railroad Com-

pany. Should W. O. Bedal after all these proceed-

ings be allowed to gamble on another jury's verdict

which may be different from the jury's verdict al-

ready returned in this Court. The first jury found

that it was negligence to drop these logs off and

let them roll down this hill unrestrained as they

were, which caused the slab to break off, which in-

jured Powell. It would be a mockery on [106]

justice to say that W. O. Bedal, who rolled that log

off and caused this injury could come back here and

gamble with another jury, and sit idly by and let

Hallack & Howard become liable for his acts, and

then say that there must be another adjudication.

This has been a very difficult matter for the

Court, I felt that in rendering judgment of $18,-

334.15 against Hallack & Howard Lumber, that it

was an injustice but they had signed a contract to

the effect that they would protect the Railroad Com-
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pany and I found it necessary under the law to do

that, and I now find it necessary under the law to

instruct this jury that I having found in my judg-

ment that the Hallack & Howard Lumber Company
was liable to the Union Pacific Railroad Company
for $18,334.15 that I will instruct you as a matter

of law to bring in a verdict in favor of the Hallack

&: Howard Lumber Company and against W. O.

Bedal, for the sum of $18,334.15, that is the amount

found due from Hallack and Howard Lumber Com-

pany to the Union Pacific Railroad Company, by

this Court.

Mr. Chase, I will appoint you as foreman of this

jury, you may sign the verdict handed to you.

Sometimes it is necessary for the Court to assume

the responsibility in a case of this kind and I felt

that it would be an idle procedure for me to send

the jury out and then if your verdict was not in

accordance with [107] my way of thinking, I would

have to change.

The Clerk may file the verdict and Court will be

in recess. [108]

State of Idaho,

County of Ada—ss.

I, G. C. Yaughan, hereby certify that I am the

official Court Reporter for the United States Dis-

trict Court for the District of Idaho, and

I certify that I took the proceedings and evidence

had and given in and about the trial of the above-

entitled cause, in shorthand, and thereafter tran-

scribed the same into longhand (Typing) and

I further certifv that the foregoing transcript
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consisting of pages numbered to page 108 is a true

and correct transcript of the evidence given and the

proceedings had at the trial of the said cause.

In Witness Whereof I have hereunto set my
hand this 6th day of January, 1954.

/s/ G. C. VAUGHAN,
Reporter.

[Endorsed] : Filed January 7, 1954.

[Title of District Court and Cause.]

CERTIFICATE OF CLERK

United States of America,

District of Idaho—ss.

I, Ed. M. Bryan, Clerk of the United States Dis-

trict Court for the District of Idaho, do hereby cer-

tify that the foregoing papers are that portion of

the original files designated by the parties and as

are necessary to the appeal under Rule 75 (RCP)

to wit:

1. Complaint.

2. Sunmions with returns attached.

3. Motion to Dismiss.

4. Stipulation filed Oct. 28, 1952.

5. Minutes of the Court of Nov. 14, 1952.

6. Motion and Order to Bring in Third Party

Defendant.

7. Affidavit of Mailing.

8. Summons with returns attached.
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9. Motion to Dismiss Original Complaint.

10. Motion for More Definite Statement.

11. Motion to Strike.

12. Motion to Dismiss.

13. Stipulation filed Feb. 27, 1953, and Order

attached.

14. Amendment to Third-Party Complaint.

15. Stipulation filed Apr. 7, 1953.

16. Minutes of the Court of April 8, 1953.

17. Order Denying Motions to Dismiss, etc.

18. Order Denying Motions of Deft, and 3rd

Party Defendant.

19. Stipulation filed July 29, 1953.

20. Answer of Defendant and 3rd Party Plff. to

Plff.'s Complaint.

21. Ansv/er of 3rd Party Deft, to PlfP's Com-

plaint, etc.

22. Request for a Jury.

23. Request for Admission (with exhibits

—

No. 3).

24. Motion to Strike.

25. Answer of W. O. Bedal to Request for Ad-

mission (with exhibits—No. 4).

26. Motions to Strike from Answer of W. O.

Bedal.

27. Stipulation filed September 15, 1953.

28. Minutes of the Court of September 15, 1953.

29. Order Overruling Motion to Strike.

30. Minutes of the Court of September 21, 1953.

31. Findings of Fact and Conclusions of Law.

32. Objections to Findings and Conclusions.

33. Minutes of the Court of September 22, 1953.

34. Judgment dated September 22, 1953.
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35. Order Staying Execution.

36. Verdict

37. Minutes of the Court of September 23, 1953.

38. Judgment dated September 23, 1953.

39. Notice of Taxation of Costs.

40. Memorandum of Costs and Disbursements.

41. Notice to tax costs.

42. Plaintiff's Memorandum of Costs and Dis-

bursements.

43. Motion to Amend Findings.

44. Motion to Amend Findings of Fact.

45. Notice of Appeal (Hallack and Howard
Lumber Co.).

46. Bond on Appeal.

47. Designation of Contents of Record on Ap-

peal.

48. Notice of Appeal (O.S.L. R.R. Co.).

49. Designation of Contents of Record on Ap-

peal.

50. Bond on Appeal.

51. Supersedeas Bond.

52. Order Extending Time.

53. Transcript of Testimony.

54. Exhibits Nos. 1 to 8 inclusive.

In Witness Whereof I have hereunto set my hand

and affixed the seal of said court this 8th day of

January, 1954.

[Seal] ED. M. BRYAN,
Clerk;

By /s/ LONA MANSER,
Deputy.
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[Endorsed] : No. 14197. United States Court of

Appeals for the Ninth Circuit. W. O. Bedal, Ap-

pellant, vs. The Hallack and Howard Lumber Com-

pany, a corporation, Appellees. W. O. Bedal,

Appellant, vs. Oregon Short Line Railroad Com-

pany, a corporation and L^nion Pacific Railroad

Company, a corporation. Appellees. Transcript of

Record. Appeals from the United States District

Court for the District of Idaho.

Filed: January 11, 1954.

/s/ PAUL P. O'BRIEN,

Clerk of the United States Court of Appeals for

the Ninth Circuit.
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[Title of District Court and Cause.]

STIPULATION

It Is Hereby Stipulated between plaintiffs, de-

fendant and third-party plaintiff, and third-party

defendant, through their respective attorneys, that

in this action where there has been an appeal from

the judgment of the Oregon Short Line Railroad

Company and Union Pacific Railroad Company
against the defendant Hallack and Howard Lumber

Company, and also an appeal from the judgment in

favor of Hallack and Howard Lumber Company

and against W. O. Bedal, one transcript may be used

on both appeals, and fui"ther that there need be only

one printed record herein, which said printed record

will be used for both appeals.

Dated : January 15, 1954.

/s/ L. H. ANDERSON,
/s/ E. H. CASTERLIN,

/s/ E. C. PHOENIX,
Attorneys for Plaintiffs.

/s/ OSCAR W. WORTHWINE,
/s/ J. L. EBERLE,

Attorneys for Defendant and

Third-Party Plaintiff.

/s/ FRED M. TAYLOR,
/s/ LAUREL E. ELAM,

/s/ CARL A. BURKE,
Attorneys for Third-Party

Defendant.

[Endorsed] : Filed January 21, 1954, U.S.C.A.
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United States Court of Appeals

for the Ninth Circuit

No. 14,197

W. O. BEDAL,
Appellant,

vs.

OREGON SHORT LINE RAILROAD COM-
PANY, a Corporation, and UNION PACIFIC
RAILROAD COMPANY, a Corporation, and

THE HALLACK & HOWARD LUMBER COM-
PANY, a Corporation,

Appellees.

STATEMENT OF POINTS UPON WHICH
APPELLANT INTENDS TO RELY

Comes Now the appellant and pursuant to Rule

17 (6) of the Rules of the above-entitled Court does

hereby set forth the points on which he intends to

rely on appeal as follows, to wit:

I.

The the Court erred in denying the motion of

third party defendant to dismiss the third party

complaint.

II.

That the Court erred in sustaining and granting

the motion of third party plaintiff for a directed

verdict.
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III.

That the Court erred in its Findings of Fact and

Conclusions of Law in the following particulars

:

(1) In making the following Finding of Fact:

'^That the said unsafe place was created by the

fault or negligence of the defendant The Hallack

and Howard Lumber Company, by and through

W. O. Bedal, his agents, servants or employees, and

the said Union Pacific Railroad Company was guilty

of no active negligence ; that the active, direct, proxi-

mate and primary cause of said Powell's injuries

was that of the defendant. The Hallack and How-

ard Lumber Company acting by and through its

agent, the said W. O. Bedal, in unloading said logs

in the manner and under the circumstances herein-

before referred to."

(2) In making that portion the following Con-

clusion of Law:

"or independent of said lease."

IV.

That the Court erred in sustaining the motion of

Union Pacific Railroad Company to strike the sep-

arate defenses of third party defendant.

V.

That the Court erred in rendering judgment to

Union Pacific Railroad Company.

VI.

That the Court erred in rendering a judgment in

favor of third party plaintiff.
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VII.

That the Court erred in ruling on objections to

evidence as appears from the transcript of the

record.

YIII.

That the Court erred in entering an Order bring-

ing in appellant as third party defendant.

/s/ LAUREL E. ELAM,

/s/ CARL A. BURKE,

/s/ FRED M. TAYLOR,
Attorneys for Appellant.

Affidavit of mailing attached.

Service of copy acknowledged.

[Endorsed]: Filed January 25, 1954.
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United States Court of Appeals

for the Ninth Circuit

No. 14,197

W. O. BEDAL,
Appellant,

vs.

OREGON SHORT LINE RAILROAD COM-
PANY, a Corporation, and UNION PACIFIC
RAILROAD COMPANY, a Corporation, and

THE HALLACK & HOWARD LUMBER COM-
PANY, a Corporation,

Appellees.

DESIGNATION OF CONTENTS OF
RECORD ON APPEAL

To the Clerk of the United States Court of Ap-

peals Ninth Circuit:

W. O. Bedal, appellant to the L^nited States Court

of Appeals for the Ninth Circuit, in compliance

with Rule 17 (6), hereby designates for inclosure

in the record on appeal all of the records, proceed-

ings and evidence in the above-entitled case.

Without restricting the foregoing there is hereby

designated for enclosure in the record on appeal

all the matters referred to in Rule 75 (g) of the

Rules of Civil Procedure, a complete Reporter's

Transcript of all proceedings, including but not

restricted to evidence offered and received. Exhibits



The Hallack and Howard Lumber Co., etc. 265

offered and received, and all i)apers and proceedings

to the end that there shall be included therein the

complete record of all the evidence and proceedings

in the above-entitled case.

Dated: January 22, 1954.

/s/ LAUREL E. ELAM,

/s/ CARL A. BURKE,

/s/ FRED M. TAYLOR,
Attorneys for Appellant.

Receipt of copy acknowledged.

[Endorsed]: Filed January 25, 1954.




